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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 123 
(T.D. 97-48) 


RIN 1515-AB90 


PORT PASSENGER ACCELERATION SERVICE SYSTEM 
(PORTPASS) PROGRAM 


AGENCY: Customs Service, Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to refer- 
ence certain Immigration and Naturalization Service (INS) Regula- 
tions that provide for land-border inspection programs that were 
jointly developed with Customs. These land-border inspection pro- 
grams—collectively known as Port Passenger Acceleration Service Sys- 
tem (PORTPASS)—are designed to facilitate the processing of certain 
identified, pre-registered, low-risk travelers along the United States 
border who frequently cross at certain areas by exempting them from 
normal report of arrival and presentation for inspection requirements, 
while still safeguarding the integrity of the United States land border. 
Participation in PORTPASS is voluntary and annual application fees 
are charged by the INS. 


EFFECTIVE DATE: July 14, 1997. 
FOR FURTHER INFORMATION CONTACT: Kimberly Sellers, Of- 


fice of Field Operations, Passenger Operations Division, (202) 
927-0531. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

To facilitate the entry processing of certain low-risk land-border 
travelers, Customs and the Immigration and Naturalization Service 
(INS) developed certain technologically-innovative land-border in- 
spection programs, collectively known as the Port Passenger Acceler- 
ated Service System (PORTPASS). (See INS document at 60 FR 50386, 
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September 29, 1995, implementing land-border facilitating programs, 
codified at 8 CFR 235.13). Two land-border entry facilitation programs 
have been developed thus far under the PORTPASS: one concerns trav- 
ellers that enter the U.S. through designated lanes at busy Port of Entry 
(POE) crossings (the Dedicated Commuter Lane (DCL) program); the 
other concerns local residents who enter the U.S. at remote land border 
crossings (the Automated Permit Port (APP) program). Participation 
in PORTPASS is voluntary and, because such participation constitutes 
an exception to the normal reporting and presentation for inspection 
requirements contained at 19 CFR 123.1, participants must agree to 
abide by certain conditions and restrictions. 

Because PORTPASS program specifics are provided for under the 
INS Regulations (title 8 of the Code of Federal Regulations), Customs 
decided to provide notice of PORTPASS by cross referencing those INS 
Regulations in the Customs Regulations. Accordingly, on September 
12, 1996, Customs published a notice of proposed rulemaking in the 
Federal Register (61 FR 48100) that solicited comments concerning a 
proposal to amend § 123.1 of the Customs Regulations (19 CFR 123.1) 
to reference §§ 235.13 and 286.8 of the INS regulations (8 CFR 235.13 
and 286.8) which provide for the PORTPASS. 

The public comment period for the proposed amendment closed No- 
vember 12, 1996. One comment was received, which, although dis- 
cussed below, was not within the scope of the proposed amendment to 
the Customs Regulations. Accordingly, Customs has decided to adopt 
the proposed amendment to Part 123 of the Customs Regulations with- 
out change. 


DISCUSSION OF COMMENT 
Comment: 


One comment was received from the Air Transport Association of 
America which, while applauding Customs effort to facilitate the low 
risk land-border traveler, inquired if such innovations would be ex- 
panded to the airport inspection environment. 


Customs Response: 


A number of initiatives unique to the air environment are available 
to benefit the air passenger. The preclearance program is designed to 
expedite entry into the United States for air passengers traveling di- 
rectly into the United States from Canada and the Caribbean; the Ad- 
vanced Passenger Information System is designed to facilitate entry 
into the United States for passengers on participating carriers; and the 
General Aviation Telephonic Entry Program, currently being tested 
(see, 61 FR 46902), which provides telephonic entry into the United 
States for qualifying general aviation aircraft entering the United 
States from Canada has been developed for private aircraft. Other addi- 
tional methods to further expedite air passengers are currently under 
consideration as part of the National Performance Review (NPR). 
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INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT AND 
EXECUTIVE ORDER 12866 

Pursuant to provisions of the Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), itis certified that the amendment will not have a significant eco- 
nomic impact on a substantial number of small entities, as the amend- 
ment concerns the entry status of individuals. Accordingly, the 
amendment is not subject to the regulatory analysis or other require- 
ments of 5 U.S.C. 603 and 604. This amendment does not meet the crite- 
ria for a “significant regulatory action” as specified in Executive Order 
12866. 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Attor- 
ney, Regulations Branch. However, personnel from other offices partici- 
pated in its development. 


LIST OF SUBJECTS 
19 CFR Part 123 
Administrative practice and procedure, Aliens, Canada, Customs 
duties and inspection, Fees, Forms, Immigration, Imports, Mexico, Re- 
porting and recordkeeping requirements, Test programs. 


AMENDMENT TO THE REGULATIONS 


For the reasons stated above, part 123 of the Customs Regulations (19 
CFR Part 123) is amended as set forth below: 


PART 123—CUSTOMS RELATIONS WITH 
CANADA AND MEXICO 
1. The general authority citation for part 123 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
ee of = United States ( H TSUS)), aaee, 1433, 1624. 


2. In § 123.1, ‘the first s sentence in cai ) is sensei by add- 
ing the words “ , unless excepted by voluntary enrollment in and com- 
pliance with PORTPASS—a joint Customs Service/Immigration and 
Naturalization Service facilitated entry program (See, Immigration 
and Naturalization Regulations at 8 CFR 235.13),” after the words “In- 
dividuals arriving in the United States”; and, paragraph (b) is amended 
by removing the second and third sentences and adding, in their place, 
the sentence that reads as follows: 


§ 123.1 Report of arrival from Canada or Mexico and 
plea to proceed. 

(b) Vehicles. * * *. Upon arrival of the aides in the US., the driv er, 

unless he or ie aid all of the vehicle’s occupants are excepted by enroll- 

ment in, and in compliance with, PORTPASS—a joint Customs Ser- 
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vice/Immigration and Naturalization Service facilitated entry program 
(See, Immigration and Naturalization Regulations at 8 CFR 235.1 and 
286.8), immediately shall report such arrival to Customs, and shall not 
depart or discharge any passenger or merchandise (including baggage) 
without authorization by the appropriate Customs officer. 


GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: May 21, 1997. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, June 12, 1997 (62 FR 32030)] 


(T.D. 97-49) 


REVOCATION OF DRAWBACK CONTRACTS 


The following Treasury Decisions (T.D.’s), providing for the payment 
of drawback on articles manufactured or produced in the United States 
by the named entities, are revoked in accordance with 19 U.S.C. 1313, 19 
CFR Part 177, and 19 CFR 177.9(d). This revocation is effective upon 
publication of this notice in the weekly edition of the Customs Bulletin 
and Decisions. The revocation is without prejudice to existing claims. 

Dated: June 4, 1997. 

WILLIAM G. ROSOFF, 
Acting Director, 
International Trade Compliance Division. 


e _ Name of Claimant 
Phillips Petroleum Company 
Pacific Northern Oil Corporation 
Coastal Fuels Marketing, Inc. 
Coastal Oil of New England, Inc. 
Coastal Oil of New York, Inc. 
Coastal Refining & Marketing, Inc. 
Enjet, Inc. 

US. Oil & Refining Company 
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19 CFR Part 12 
(T.D. 97-50) 
RIN 1515-AC17 


ARCHAEOLOGICAL AND 
ETHNOLOGICAL MATERIAL FROM PERU 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARyY: This document amends the Customs Regulations to reflect 
the imposition of import restrictions on certain archaeological material 
of Peru’s pre-Columbian past dating to the Colonial period and certain 
Colonial ethnological materials of Peru. These restrictions are being 
imposed pursuant to an agreement between the United States and Peru 
which has been entered into under the authority of the Convention on 
Cultural Property Implementation Act in accordance with the United 
Nations Educational, Scientific and Cultural Organization (UNESCO) 
Convention on the Means of Prohibiting and Preventing the Illicit Im- 
port, Export and Transfer of Ownership of Cultural Property. The doc- 
ument also contains the Designated List of Archaeological and 
Ethnological Material which describes the articles to which the restric- 
tions apply. This document also amends the Customs Regulations by re- 


moving the listing of Peru and identification of the cultural property to 
which emergency import restrictions have been imposed. Articles 
which had been protected under that provision are also covered under 
the new listing. 


EFFECTIVE DATE: June 11, 1997. 


FOR FURTHER INFORMATION CONTACT: 

Legal Aspects: Donnette Rimmer, Intellectual Property Rights 
Branch (202) 482-6960. 

Operational Aspects: Louis Alfano, Commercial Enforcement, Office 
of Field Operations (202) 927-0005. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

The value of cultural property, whether archaeological or ethnologi- 
cal in nature, is immeasurable. Such items often constitute the very es- 
sence of a society and convey important information concerning a 
people’s origin, history, and traditional setting. The importance and 
popularity of such items regrettably makes them targets of theft, en- 
courages clandestine looting of archaeological sites, and results in their 
illegal export and import. 

The U.S. shares in the international concern for the need to protect 
endangered cultural property. The appearance in the U.S. of stolen or 
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illegally exported artifacts from other countries where there has been 
pillage has, on occasion, strained our foreign and cultural relations. 
This situation, combined with the concerns of museum, archaeological, 
and scholarly communities, was recognized by the President and Con- 
gress. It became apparent that it was in the national interest for the U.S. 
to join with other countries to control illegal trafficking of such articles 
in international commerce. 

The US. joined international efforts and actively participated in de- 
liberations resulting in the 1970 UNESCO Convention on the Means of 
Prohibiting and Preventing the Illicit Import, Export and Transfer of 
Ownership of Cultural Property (823 U.N.T:S. 231 (1972)). U.S. accep- 
tance of the 1970 UNESCO Convention was codified into U.S. law as the 
“Convention on Cultural Property Implementation Act” (Pub.L. 
97-446, 19 U.S.C. 2601 et seq.)(“the Act”). This was done to promote 
U.S. leadership in achieving greater international cooperation towards 
preserving cultural treasures that are of importance not only to the na- 
tions whence they originate, but aiso to greater international under- 
standing of mankind’s common heritage. The US. is, to date, the only 
major art importing country to implement the 1970 Convention. 

During the past several years, import restrictions have been imposed 
on a emergency basis on archaeological and ethnological artifacts of a 
number of signatory nations as a result of requests for protection re- 
ceived from those nations. 

Peru has been one of the countries whose archaeological material has 
been afforded emergency protections. In T.D. 90-37, § 12.104g(b), Cus- 
toms Regulations, was amended to reflect that archaeological material 
from the Sipan Archaeological Region forming part of the remains of 
the Moche culture received import protection under the emergency 
protection provisions of the Act. This protection was extended in T.D. 
94-54. Import restrictions are now being imposed on certain pre-Co- 
lumbian archaeological materials of Peru dating to the Colonial period 
and certain Colonial ethnological material from Peru as the result of a 
bilateral agreement entered into between the United States and Peru. 
This agreement was entered into on June 9, 1997, pursuant to the pro- 
visions of 19 U.S.C. 2602. Protection of the archaeological material from 
the Sipan region previously reflected in § 12.104g(b) will be continued 
through the bilateral agreement without interruption. Accordingly, 
§ 12.104g(a) of the Customs Regulations is being amended to indicate 
that restrictions have been imposed pursuant to the agreement be- 
tween the United States and Peru and the emergency import restric- 
tions on certain archaeological material from Peru is being removed 
from § 12.104g(b) as those restrictions are now encompassed in 
§ 12.104g(a). 

This document contains the Designated List of Archaeological and 
Ethnological Material representing the cultures of the native peoples of 
Peru which are covered by the agreement. Importation of articles on 
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this list is restricted unless the articles are accompanied by an appropri- 
ate export certificate issued by the Government of Peru. 

In reaching the decision to recommend extension of protection, the 
Deputy Director, United States Information Agency, determined that, 
pursuant to the requirements of the Act, with respect to categories of 
pre-Columbian archaeological material proposed by the Government 
of Peru for U.S. import restrictions, ranging in date from approximately 
12,000 B.C. to A.D. 1532, and including, but not limited to, objects com- 
prised of textiles, metals, ceramics, lithics, perishable remains, and hu- 
man remains that represent cultures that include, but are not limited 
to, the Chavin, Paracas, Vincus, Moche (including objects derived from 
the archaeological zone of Sipan), Viru, Lima, Nazca, Recuay, Tiahua- 
naco, Huari, Chimu, Chancay, Cuzco, and Inca; that the cultural patri- 
mony of Peru is in jeopardy from the pillage of these irreplaceable 
materials representing pre-Columbian heritage; and that with respect 
to certain categories of ethnological material of the Colonial period, 
ranging in date from A.D. 1532 to 1821, proposed by the Government of 
Peru for U.S. import restrictions but limited to 1) objects directly re- 
lated to the pre-Columbian past, whose pre-Columbian design and 
function are maintained with some Colonial characteristics and may 
include textiles, metal objects, and ceremonial wood, ceramic and stone 
vessels; and 2) objects used for religious evangelism among indigenous 
peoples and including Colonial paintings and sculpture with distinct 
indigenous iconography; that the cultural patrimony of Peru is in jeop- 
ardy of pillage of these irreplaceable materials as documented by the re- 
quest. 


LIST OF DESIGNATED ARCHAEOLOGICAL AND 
ETHNOLOGICAL MATERIAL FROM PERU 

Pursuant to a Memorandum of Understanding between the United 
States and the Republic of Peru, the following contains descriptions of 
the cultural materials for which the United States imposes import re- 
strictions under the Convention on Cultural Property Implementation 
Act (PL. 97-446), the legislation enabling implementation of the 1970 
UNESCO Convention on the Means of Prohibiting and Preventing the 
Illicit Import, Export and Transfer of Ownership of Cultural Property. 
The Designated List includes archaeological materials known to origi- 
nate in Peru, ranging in date from approximately 12,000 B.C. to A.D. 
1532, and including, but not limited to, objects comprised of textiles, 
metals, ceramics, lithics, perishable remains, and human remains that 
represent cultures that include, but are not limited to, the Chavin, Pa- 
racas, Vicus, Moche, Viri, Lima, Nazca, Recuay, Tiahuanaco, Huari, 
Chimut, Chancay, Cuzco, and Inca cultures. The Designated List also in- 
cludes certain categories of ethnological materials from Peru dating to 
the Colonial period (A.D. 1532-1821), limited to: 1) objects directly re- 
lated to the pre-Columbian past, whose pre-Columbian design and 
function are maintained with some Colonial characteristics and may 
include textiles, metal objects, and ceremonial wood, ceramic and stone 
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vessels; and 2) objects used for religious evangelism among indigenous 
peoples and including Colonial paintings and sculpture with distinct 
indigenous iconography. The Designated List below also subsumes 
those categories of Moche objects from the Sipan Archaeological Region 
of Peru for which emergency import restrictions have been in place 
since 1990. With publication of the Designated List below, protection of 
the Sipan material continues without interruption. 
The list is divided into seven categories of objects: 
I. Pre-Columbian Textiles 
II. Pre-Columbian Metals 
III. Pre-Columbian Ceramics 
IV. Pre-Columbian Lithics 
V. Pre-Columbian Perishable Remains 
VI. Pre-Columbian Human Remains 
VII. Ethnological Objects 
A. Objects Directly Related to the Pre-Columbian Past 
B. Objects Used for Religious Evangelism Among Indige- 
nous Peoples 
What follows immediately is a chart of chronological periods and cul- 
tural classifications currently widely used for identifying archaeologi- 
cal remains in Peru. All dates are approximate. 


Rowe Lumbreras 
Late Horizon 
Late Intermediate Period 


1440-1532 A.D. 
1100-1440 A.D. 


Inca Empire 
Regional states 
and kingdoms 
600-1100 A.D. Middle Horizon Huari Empire 
200 B.C.-600 A.D. Early Intermediate Period Regional Cultures 
1000-200 B.C. Early Horizon Middle and Late 
Formative 


1700-1000 B.C. Initial Period Early Formative 


2500-1800 B.C. 
4500-2500 B.C. 
6000-4500 B.C. 
12000-6000 B.C. 


Late Pre-ceramic 
Middle Pre-ceramic 
Early Pre-ceramic 


Early Pre-ceramic _ 


Late Archaic 
Middle Archaic 
Early Archaic 


__Hunter-Gatherers 


The following Designated List is representational and may be amended 
as appropriate. 


I. PRE-COLUMBIAN TEXTILES 
Textiles representing these principal cultures and main classes of ob- 


jects: 
A. CHIMU 


Pillow—Piece of cloth sewn into a bag shape and stuffed with cotton 
of vegetal fibers. Generally the cloth is made in tapestry technique. 60 


cm. x 40 cm. 


Painted Cloth—F lat cloth of cotton on which designs are painted. 
Range between 20 cm. and 6.1 m. 
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Headdress—Headdresses are usually made of feathers, especially 
white, green, and dark brown, which are attached to cloth and fitted toa 
cane or basketry frame. Feathers on the upper part are arranged to 
stand upright. 

Feather Cloth—Cloth decorated with bird feathers, especially pan- 
els and tunics. They vary in shape and size; generally they depict geo- 
metric motif and volutes. Vary from 20 cm.-3 m. in length, and may be 
up to 1.5 m. in width. 

Panels—Chimu panels may be of two types: tapestry weave or plain- 
weave cotton. Isolated anthropomorphic designs predominate and may 
be associated with zoomorphic motifs. Vary from 20 cm. x 20 cm. to 2.0 
m. x 1.8m. 

Belts and Sashes—Generally made in tapestry technique, and pre- 
dominantly of red, white, ocher, and black. As with other Chimu tex- 
tiles, they generally depict human figures with rayed headdresses. Up to 
2.20 m. in length. 


B. CHANCAY 


Loom—Looms are commonly found in Chancay culture, sometimes 
with pieces of the textile still on the loom. Often these pieces of cloth 
show varied techniques and are referred to as “samples.” 50 cm. x 20cm. 

Loincloth—Triangular panels of cloth with tapestry woven bor- 
ders. 

Dolls—Three dimensional human figures ‘stuffed with vegetal fiber 
to which hair and other decorations are added. Sometimes they depict 
lone females; in other cases they are arranged in groups. Most impor- 
tant, the eyes are woven in tapestry technique; in fakes, they have em- 
broidered features. Usually 20 cm. tall and 8 cm. wide. 

False Head—In Chancay culture, false heads are made on a cotton of 
vegetal fiber cushion covered with plain-weave cloth, decorated with 
shells, beads, metal, wood, or painting to depict facial features. They 
sometimes have real hair. Usually 30 cm. x 35 cm. 

Unku/Tunic—Varied sizes and styles. Some are in plain weave, oth- 
ers in gauze, still others are in tapestry technique or brocade. They are 
recognized by their iconography, which includes geometric motifs, 
birds, fish, plants, and human figures. Miniatures are tiny; regular size 
examples are about 50 cm. x 50 cm. 

Belt—Chancay belts are multicolored, with geometric motifs ren- 
dered in tapestry technique. Sometimes the ends are finished in faux- 
velour technique. 2 m. x 5 cm. 

Panels—Chancay panels may be made in tapestry technique or may 
be painted on plain weave cloth. In these latter cases, the panels may 
depict fish, parrots, monkeys, viszcachas, felines, foxes, and human fig- 
ures. Vary in size from miniatures to 4 m. x 2 m. 

Standards—Chancay standards are supported on a frame of 
straight reeds covered with cotton cloth which is painted in anthropo- 


morphic designs in ochers and black. Sometimes they have a handle. 20 
cm. x 20 cm. 
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Gauze—Pieces of cloth made in openwork gauze technique, with 
very fine cotton threads. May have embroidered designs in the same 
thread that depict birds or other flora and fauna. Usually 80 cm. x 80 
cm.; some are smaller. 


C. NAZCA 


Three-Dimensional Cloth—Cloth made in three dimensions, us- 
ing needles. Of many and bright colors, knitted in long strips. Each fig- 
ure is approx. 5 cm. long x 2 cm. wide. 

Unku/Tunic—These include miniature and regular-sized tunics. 
They are generally of one color, mostly light brown. The neck edges, 
hem, and fringes have multi-colored geometric designs. Fringes end in 
woven braids. Vary in size from miniatures up to approx. 1.5 m. x .8 m. 

Bags—There are bags of many sizes, from miniatures to large ones, 
generally with a narrow opening and a wide pouch. Some are decorated 
with fringe. Their iconography resembles the unku (tunic), stylized de- 
signs in yellow, red, and dark and light blue. 

Sash—Nazca sashes are made on special looms. Their ends are deco- 
rated with plied fringe. 

Tie-Dye (Painted) Cloth—Most common are those made in the tie- 
dye technique, in which the textile is knotted and tied before it is dyed, 
so that when it is untied, there are negative images of diamonds, 
squared, and concentric dots. Most common are orange, red, blue, 
green, and yellow colors. Vary from approx. 20 cm. x 20 cm. to 2.0 m. x 
1.8 m. 

Patchwork Cloth—Variant of the Tie-Dye cloth, in which little 
panels are made and later sewn together so that the resulting textile in- 
cludes rectangles of tie-dyed panels of different colors. The cloth may 
have a decorative fringe. Vary from 20 cm. x 20 cm. to 2.0 m. x 1.8 m. 

Wara/Loincloth—Generally made of a flat piece of cloth with color- 
ful borders depicting stylized geometric motifs. They terminate in 
fringe. 50 cm. x 30 cm. 

Fans—The frame is of vegetal fiber provided with twisted cord into 
which feathers are inserted. Commonly two colors of feathers are at- 


tached in this way, such as orange and green, or yellow and blue. 30 cm. x 
20 cm. 


D. HUARI 


Panel—Characterized by a complex and abstract iconography. Made 
in tapestry technique with a range of colors, including browns, beiges, 
yellows, reds, oranges, and greens. Vary from 20 cm. x 20 cm. to 2.0 m. x 
1.8 m. 

Unku/tunic—Large with an abstract and geometric iconography. 
Commonly the designs repeat in vertical bands. Generally these tunics 
have a cotton warp and camelid fiber weft. Some are so finely woven 


that there are 100 threads per cm”. Vary in size from miniatures up to 
1.5 m. x 80 cm. 
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Caps—Most common are the so-called “four-corner hats” made in a 
faux-velour technique that results in a velvety texture. On the base 
cloth, small tufts of brightly-colored wool are inserted. 

Vincha/headband or sashes—These garments are made in tapes- 
try weave or faux-velour technique and depict geometric motifs. 

Bags—Bags have an opening which is somewhat narrower than the 
body, with designs depicting felines, camelids, human faces, and faces 
with animal attributes. 


E. PARACAS 

Esclavina/Small shoulder poncho—Paracas esclavinas are 
unique for their decoration with brightly colored images in Paracas 
style such as birds, flowers, animals, and human figures. Vary in size 
from miniatures up to 60 cm. x 30 cm. 

Mantle—Paracas mantles can be divided into five types, based on 
their decoration. All are approximately 2.5 m. x 1.6 m. 


a. Mantles with a plain field and woven borders; 
b. Mantles with decorative (embroidered) borders and plain 
field; 

c. Mantles with decorative (embroidered) borders and a decora- 
tive stripe in the center field; 

d. Mantles with embroidered borders and center field embroi- 
dered in checkerboard-fashion; 

e. Mantles with embroidered borders and alternating diagonals 
of embroidered figures in the center field. 


Gauzes—Paracas gauzes are made of one color, such as lilac, yellow, 
red, or grey. They are generally rectangular and have a soft and delicate 
texture. Approx. 1 m.x 1m. 

Panels—Paracas panels are generally of cloth and may have been 
used for utilitarian purposes. They are generally undecorated. Vary 
from 20 cm. x 20 cm. to 2 m. x 1.8 m. 

Skirts—Paracas skirts are of two types: some are plain, made of cot- 
ton with decoration reserved for the ends; there are others that are elab- 
orately embroidered with colorful images rendered in wool. These often 
form sets with mantles and other garments. Skirts are rectangular and 
very wide, with two fringed ties. 3 m. long and 70 cm. wide. 

Wara/Loincloth—Made of cotton, not as large as skirts, and may 
have embroidered edges. 

Slings—Paracas slings are decorated in Cavernas style, made of 
vegetal fiber, and are of small size, generally 1.5 m. x 5 cm. 

Furs—There are numerous examples of animal skins reported from 
Paracas contexts, including the skins of the fox, vizcacha, guinea pig. 
Most are poorly preserved. 


F. MOCHE 


Bags—Moche bags are usually square, small, and have a short han- 
dle. They are made in tapestry technique with brightly-woven designs. 
Principal colors used are white, black, red, light biue, and ocher. 
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Panels—Recognizable by their iconography, these tapestry-tech- 
nique panels may show people on balsa-reed rafts surrounded by a reti- 
nue. They are rendered in a geometric fashion, and are outlined in black 
and shown in profile. Scenes of marine life and fauna predominate. Vary 
from 20 cm. x 20 cm. to 2 m. x 1.8 m. 

Ornamental canes—Small canes are “woven” together in a twill 
technique using colorful threads that depict anthropomorphic designs. 
Approx. 10 cm. x 10 cm. 


G. LAMBAYEQUE 


Panels—Lambayeque panels are small, made in tapestry technique, 
of cotton and wool. Vary from 20 cm. x 20 cm. to 2 m. x 1.8 m. 

H. INCA 

Sling—There are two types of Inca slings. Ceremonial ones are over- 
size and elaborately decorated with geometric motifs, with long fringes. 
The other type is smaller and utilitarian, almost always with decoration 
only on the pouch and far ends. The decoration is geometric and the 
slings have fringed ends. 

Unku/tunic—Inca tunics are well-made and colorful, mostly in red, 
olive green, black, and yellow. Decorative elements may be arrayed 
checkerboard fashion and are found on the upper and lower part of the 
garment. Vary in size from miniatures up to approx. 1.5 m. x 80 cm. 

Bags—Recognized by their bright colors, they have an opening that 
is narrower than the body and a wide pouch with long fringe and han- 
dle. Vary in size from miniatures up to 30 cm. x 20 cm. 

Panels—Some are made in cotton using the double-cloth technique, 
based on light brown and beige. Lines of geometrically-rendered llamas 
predominate. Vary in size from 20 cm. x 20 cm. to 2 m. x 1.8 m. 

Mantles—Inca mantles are of standard dimensions, sometime more 
than a meter long, generally rectangular. They are multi-colored and 
made of cotton warp and wool weft. Most common colors are dark red, 
olive green, white, and black. Generally 2.5 m. x 1.6 m. 

Kipu/quipu—lInca quipus (knotted string mnemonic devices) are 
made of cotton and wool cords, sometimes with the two fibers plied to- 
gether. Rarely is their original color preserved, though sometime one 
sees light blues and browns. Some are wrapped with colorful threads on 
the ends of the cords. 80 cm. x 50 cm. 


II. PRE-COLUMBIAN METAL OBJECTS 

A. IDOLS 

Anthropomorphic or zoomorphic figures, some of which are hollow 
and others which are solid. They may be of gold and silver, they may be 
gilded, or of copper, or bronze. Sizes vary from 2 cm.-—20 cm. in height. 
B. SMALL PLAQUES 

Thin sheets of gold, silver, copper, or gilded copper, used to cover the 
body and made in pieces. They have repoussé or punched designs on the 
edge and middle of the sheet. Average .6 cm in height. 
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C. AXES 

Almost always T-shaped and solid. There are also axes in a traditional 
axehead shape. May be of bronze or copper. 
D. MACE HEADS 

These come in a great variety of shapes, including star-shaped, flat, or 
of two or three levels. They may be made of copper or bronze. Most have 
a central hole through which a wooden handle was affixed. 


E. MUSICAL INSTRUMENTS 


Trumpets 


Wind instrument with a tubular body and flaring end, fastened at 
the joint. May be of copper or bronze. 


Bells 

Of varying shapes and materials (including gold, silver, copper, and 
silver-plated copper). 

Conos 

Instrument shaped from a sheet of hammered metal, with or with- 
out a clapper. Can be of copper or silver. Up to .5 m. in height. 
Rattles 

Musical instrument with a central hold to accommodate a handle. 
May be of copper or bronze. Vary from 6 cm.—25 cm. in height. 
Jingle Bells 

Spherical bells with an opening on the lower part and a handle on 
the upper part so they can be suspended from a sash or other gar- 
ment. They contain a small stone or a little ball of metal. The han- 
dles may be decorated. Jingle bells may decorate another object, 
such as rhythm sticks, and may be of gold, silver, or bronze. Used in 
all pre-Columbian cultures of Peru. 

Chalchachas 

Instruments shaped like a bivalve with repoussé decoration. Made 
of copper. 

Quenas (flutes) 

Tubular instruments, generally of silver, with perforations to vary 
the tone. 


F. KNIVES 


Knives vary depending on their provenance. They can have little or 
no decoration and can be of different metals or made of two metals. The 
best known are the tumis from the Sican culture, which have a straight 
or trapezoidal handle and a half-moon blade. The solid handle may have 
carved or stamped designs. Generally made of gold, silver, or copper. In 
ceremonial examples, the blade and upper part may depict an anthro- 
pomorphic figure standing or seated, or simply a face or mask with an 
elaborate headdress, earspools, and inset semi-precious stones. Tumi 
handles can be triangular, rectangular, or trapezoidal, and blades can be 
ovaloid or shaped like a half-moon. 
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G. PINS 

With a straight shaft and pointed end, pins can be flat or cylindrical in 
cross-section. Most are hammered, and some are hollow. They can be of 
gold, silver, copper, bronze, gold-plated silver or may be made of two me- 
tals. Some pins are zoomorphic; others have floral images, and still oth- 
ers depict fish. Some have a round head; others have a flat, circular 
head; still others have the shape of a half-moon. There are hollow- 
headed rattle pins; others have solid anthropomorphic images. Most are 
up to 50 cm. in length, with heads that are up to 10 cm. in diameter. The 
small pins are about 5 cm. in length. 
H. VESSELS 

There are a variety of metal vessels; they may be made of gold, silver, 
gilded silver, gilded copper, silver-covered copper, and bronze. There are 
miniatures, as well as full-size vessels. Such vessels are known from all 
cultures. Forms include beakers, bowls, open plates, globular vessels, 
and stirrup-spout bottles. The exact form and surface decoration varies 
from culture to culture. Shapes include beakers, bowls, and plates. Av- 
erage .5 m.-.3 m. in height. 


I. [Reserved] 


J. MASKS 

May be made of gold, silver, gilded silver, copper, gilded copper, silver- 
covered copper, or may be made of two metals. They vary greatly in 
shape and design. The best known examples come from the following 
cultures: Moche, Sican, Chimu, Huari, Inca, Nazca, and Chincha. The 
northern coast examples often have insets of shell, precious or semi- 
precious stones, and may have plant resins to depict the eyes and teeth. 
Almost all examples that have not been cleaned have a surface coloring 
of red cinnabar. Examples from Sican measure up to 49 cm. in width by 
29 cm. in height. Miniature examples can measure 7 cm. x 5 cm. Minia- 
ture masks are also used as decorations on other objects. Copper exam- 
ples generally show heavy oxidation. 
K. CROWNS 

Thin or thick sheets of metal made to encircle the head. They may be 
of silver, gold, copper, gilded silver, silver-covered copper, or may be 
made of two metals. Some examples have a curved central part, and may 
be decorated with pieces of metal and real or artificial feathers that are 
attached with small clamps. Found in all cultures. 
L. PENACHOS (Stylized metal feathers) 

Stylized metal feathers used to decorate crowns. May be made of gold, 
silver, copper, or silver-covered copper. 
M. TOCADOS (Headdresses) 


Headdress ornaments which may be simple or complex. They may be 
made of one part, or may include many pieces. Found in all cultures. 
They may take the form of crowns, diadems, or small crowns. They may 
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have two stylized feathers to decorate the crown and to hold it to the 
hair (especially the Chimu examples). Paracas examples generally have 
rayed appendages, with pierced disks suspended from the ends of the 
rays. 
N. TURBANS 

Long pieces of cloth that are wrapped around the head. Metal orna- 
ments may be sewn on turbans. Found in all cultures; the metal decora- 
tions arid the cloth vary from culture to culture. 
O. SPOONS 

Utilitarian object of gold, silver, or copper. 
P. LIME SPATULAS 

Miniature spatula: a straight handle has a slightly spoon-shaped end. 
The handle may have an anthropomorphic figure. Made of gold, silver, 
or copper. 
Q. EAR SPOOLS 

Ear spools are generally made of a large cylinder which fits through 
the earlobe and an even larger disk or decorative sheet on one side. The 
disk may be decorated with repoussé, stamped, or engraved designs, or 
may have inset stone or shell. May be made of gold, silver, copper, or 
made of two metals. Ear spools are found in all cultures. The largest 
measure up to 15 cm. height; typical diameter: 5 cm.-14 cm. 
R. NOSE ORNAMENTS 

Of varied shapes, nose ornaments can be as simple as a straight tube 
or as complex as a flat sheet with repoussé design. In the upper part, 
there are two points to attach the ornament to the septum. They may be 
of gold, silver, or copper or may be made of two metals. 
S. EARRINGS 

Decoration to be suspended from the earlobes. 
T. RINGS 

Simple bands with or without designs. Some are two bands united by 
filigree spirals. Some have inset stones. May be of silver, gold, copper, or 
alloys. 
U. BRACELETS 

Bracelets are made of sheets of metal with a straight or slightly trape- 
zoidal shape, with stamped or repoussé designs. Some are simple, nar- 
row bands. Found in all cultures and with varied designs. May be of 
gold, silver, bronze, or alloys of copper. Generally 4 cm.—14 cm. in width. 
V. NECKLACES 

Necklaces are made of beads and/or small carved beads. May be of 
shell, bone, stone, gold, silver, copper, or bronze. The beads are of varied 
shapes. All beads have two lateral perforations to hold the cord. 
W. TWEEZERS 


Made in one piece, with two identical ends and a flexed central hand- 
le. They are of varied shapes, including triangular, trapezoidal, and ova- 
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loid. The middle of the handle may have a hole so the tweezers can be 
suspended from a cord. 


X. FEATHER CARRIER 


Conical objects with a pointed, hollow end, into which feathers, llama 
skin, or monkey tails are inserted and held in place with tar. They may 
be made of gold, silver, or gilded or silver-plated copper. 


Ill. PRE-COLUMBIAN CERAMICS 
A. Chavin 


Date: 1200-200 B.C. 
Characteristics: 

Decoration: A grey-black color. Incised, modeled, and high and 
low-relief are combined to work out designs in grays 
and browns. The surface may also juxtapose polish- 
ing and matte finish‘in different design zones. 

Forms: Bottles, plates, and bowls. 

Size: 5 cm.-30 cm. 

Identifying: Characteristic traits of Cupisnique and Chavin ce- 
ramics include: globular body with a flat base and 
stirrup spout; thick neck with an obvious and everted 
lip. Chavin style also includes long-necked bottles, 
bowls with flaring walls, and highly-polished relief- 
decorated surfaces. 

Styles: Chavin influence is seen in Cupisnique, Chongoyape, 
Poemape, Tembladera, Patapo, and Chilete. 

B. Victs 
Date: 900 B.C.-A.D. 500 
Characteristics: 

Decoration: Geometric designs in white on red, made using nega- 
- technique. There are also monochrome exam- 
ples. 

Forms: Anthropomorphic, zoomorphic and plant-shaped 
vessels. Some have a double body linked by a tube or 


common opening. 
Size: 30 cm.—40 cm. tall 


C. Virt or Gallinazo 
Characteristics: 

Decoration: Negative technique over orange background. 

Forms: Faced anthropomorphic and zoomorphic vessels, 
face bottles for daily use in dwellings, “cancheros” 
(type of pot without a neck and with a horn-shaped 
handle). 

Size: Up to 15 cm. high. 

Identifying: The surface is basically orange; the vessels have a 
truncated spout, an arched bridge (like a tube) as 
handle, and geometric symbols in negative technique 
(concentric circles, frets and wavy lines). When the 
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vessels represent a face, the eyes are like “coffee 
beans,” applied on the surface and with a transverse 
cut. 


Date: 300 B.C.-300 A.D. 


Characteristics: 
Decoration: 


Shapes: 


Size: 


E. Paracas 


Slip-painted and incised. Modeled elements include 
stylized felines and camelids, along with an anthro- 
pomorphic image characteristically depicted with a 
staff in each hand. Vessels are typically decorated in 


yellows, black, and white on the red background of 


the vessel. Designs are characteristically outlined by 
incision. There may be modeled decoration, such as 
feline heads, attached to the vessels. 

Tall bowls with annular ring bases predominate, 
along with vessels that depict anthropomorphic im- 
ages. 

Bowls are up to 20 cm. in diameter and 20 cm. in 
height. 


Date: Developed around 200 B.C. 


Characteristics: 


Vessels are typically incised, with post-fired resin painting on a 


black background. 


Size: 


F. Nazea 


10 cm.-15 cm. high 


Date: A.D. 100-600 


Characteristics: 


Color: 


Slip 
Shapes: 


Decoration: 


Size: 


G. Recuay 


Typically very colorful, with a range of slips includ- 
ing cream, black, red, violet, orange, gray, all in a 
range of tones. 

Background slip is generally cream or orange. 

Cups, bowls, beakers, plates, double-spout-and- 
bridge bottles, anthropomorphic figures, and musi- 
cal instruments. 

Realistic drawings of fantastic creatures, including 
the “Flying God.” In late Nazca, bottles are broader 
and flatter and the designs are arrayed in broad 
bands. Typically have decorations of trophy heads, 
geometric motifs, and painted female faces. 

5 cm.-20 cm. 


Date: A.D. 100-700 


Characteristics: 


Slip: 


Both positive and negative slip-painting is found, 
generally in colors of black, cream and red. 
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Shapes: 


Decoration: 
Size: 


H. Pashash 
Date: A.D. 1-600 


Characteristics: 
Decoration: 


Shapes: 


Size: 


Motifs: 


I. Cajamarca 


Sculptural, especially ceremonial jars known as 
“Paccha” which have an elaborate outlet to serve a 
liquid. 

Usually show groups of religious or mythical person- 
ages. 

20 cm.—35 cm. in height. 


Positive decoration in black, red, and orange on a 
creamy-white background. Some show negative 
painting. 

Anthropomorphic vessels, bottles in the form of 
snakes, bowls with annular base, and large vessels 
with lids. 

The anthropomorphic vessels are up to 20 cm. in 
height, serpent bottles are around 25 cm. wide x 10 
cm. tall, and lidded vessels are more than 30 cm. in 
height. 

The decorations are rendered in positive or negative 
painting in zones that depict profile-face images of 
zoomorphic figures, serpents, or worms, seen from 
above and with trapezoidal heads. 


Date: A.D. 500-900 


Characteristics: 


Decoration: 


Shapes: 


J. Moche 


Pre-fired slip painting with geometric designs, in- 
cluding stepped triangles, circles, lines, dots, and 
rows of volutes. They may include stylized birds, fe- 
lines, camelids, batrachians, and serpents. Spiral fig- 
ures may include a step-fret motif in the base of the 
bowls. 

Pedestal base bowls, tripod bowls, bottles with annu- 
lar ring base, goblets, spoons with modeled handles, 
bowls with carinated edges. 


Date: A.D. 200-700 


Characteristics: 


Forms: 
Colors: 


Size: 
Decoration: 


Stirrup-spout vessels, vessels in the shape of humans, 
animals, or plants. 

Generally red and white. 

Manufacture: Often mold-made. 


15 em.—25 cm. in height. 

Wide range of images showing scenes of real life or 
mythical scenes depicting gods, warriors, and other 
images. 
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K. Tiahuanaco 


Date: A.D. 200-700 
Characteristics: 


Decoration: Pre-fired slip painting on a highly polished surface. 
Background is generally a red-orange, with depic- 
tions of human, animal, and geometric images, gen- 
erally outlined in black and white lines. 

Shapes: Plates, cups, jars, beakers, open-backed incense 
burners on a flat base. 


L. Lima 
Date: A.D. 200-700 
Characteristics: 


Decoration: Pre-fired slip painting with interlocking fish and 
snake designs, geometric motifs, including zig-zags, 
lines, circles, and dots. 

Shapes: Breast-shaped bottles, cups, plates, bowls, and cook 
pots. 

Styles: Related to Playa Grande, Nieveria, and Pachacamac 
styles. 


M. Huari 


Date: A.D. 500-1000 
Characteristics: 


Colors: Orange, cream, violet, white, black, and red. 

Motifs: Anthropomorphic, zoomorphic, and plant shapes, 
both stylized and realistic. In Pachacamac style one 
finds vessels with a globular body and long, conical 
neck. In Atarco style, there is slip painting that re- 
tains Nazca motifs, especially in the full-body felines 
shown running. 
Background slip is commonly cream, red, or black. 
Related to Vinaque, Atarco, Pachacamac, Qosqopa, 
Robles Mogo, Conchopata, and Caquipampa styles. 

Size: Most are around 25 cm. tall. Robles Mogo urns may 
be up to 1 m. in height. 


N. Santa 


Date: Derived from Huari style, around A.D. 800. 
Characteristics: 

Decoration: Slip painted with figures and designs in black and 
white on a red background. There are also face-neck 
jars. 

Shapes: Effigy vessels, face-neck jars, double-body vessels. 

Sizes: 12 cm.—20 cm. tall. 

Shapes: Jars have a globular body and face on the neck. The 
border may have black and white checkerboard. The 
body sometimes takes the shape of a stylized llama 
head. Common are white lines dotted with black. 
Double-body vessels generally have an anthropo- 
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morphic image on the front vessel, and a plain back 
vessel. 
O. Chancay 
Date: A.D. 1000-1300 
Characteristics: 
Treatment: Rubbed surface. 
Slip: White or cream with black or dark brown designs. 
Molds: Molds are commonly used, especially for the anthro- 
pomorphic figures called “cuchimilcos,” which rep- 
resent naked male and female figures with short 
arms stretched to the sides. 
Size: 3cm.-1 m. 
P. Ica-Chincha 


Date: Began to be developed in A.D. 1200. 
Characteristics: 
Decoration: Polychrome painting in black and white on red. 
Designs: Geometric motifs combined with fish and birds. 
Shapes: Bottles with globular bodies and tall necks and with 
flaring rims. Cups and pots. 
Size: 5 cm.-30 cm. high. 
Q. Chimt 
Date: A.D. 900-1500 
Characteristics: 
Slip: Monochrome. Usually black or red. 
Shapes: Varied shapes. Commonly made in molds. They may 
represent fish, birds, animals, fruit, people, and ar- 
chitectural forms. One sees globular bodies with a 
stirrup spout and a small bird or monkey at the base 
of the neck. 
Size: Between 30 cm.—40 cm. in height. 


R. Lambayeque 
Date: A.D. 700-1100 
Characteristics: 


Color: Generally black; a few are cream with red decoration. 

Shapes: Double spout and bridge vessels on a pedestal base 
are common. At the base of the spout one sees mod- 
eled heads and the bridge also often has modeled 
heads. 

Size: 15 cm.—25 cm. in height. 


S. Inca 


Date: A.D. 1300-1500 
Characteristics: 


Decoration: Slip painted in black, red, white, yellow, and orange. 
Designs: Geometric designs (rhomboids and triangles) and 
stylized bees, butterflies, and animals. 

Sizes: 1 cm. to 1.5 m. in height. 
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IV. PRE-COLUMBIAN LITHICS 
A. Chipped stone: Projectile points 
Paijan type points 
Size: 8 cm.-18 cm. 
Shape: Triangular or heart-shaped. 
Color: Generally reddish, orange, or yellow. Can be made of 
quartz. 
Leaf-shaped points 


Size: 2.5 cm.-15 cm. 

Shape: Leaf-shaped. Can be ovaloid or lanceolate. 

Color: Generally bright reds, yellows, ochers, quartz crys- 
tals, milky whites, greens and blacks. 


Paracas type points 
Size: .38 cm.-25 cm. 
Shape: Triangular and lanceolate. Show marks of pressure- 


flaking. Often they are broken. 
Color: Generally black. 


Chivateros-type blanks 


Size: .8.cm.-18 cm. 


Shape: Concave indentations on the surface from working. 
Color: Greens, reds, and yellows. 


B. Polished stone 


Bowl—Vessels of dark colored-stone, sometimes streaked. They have 
a highly polished, very smooth surface. Some show external carved dec- 
oration. Diameters range from 12 cm—55 cm. 

Cups—aAlso vessels of dark-colored stone. Generally have flaring si- 
des. Typical of the Late Horizon. They are highly polished and may have 
external carved designs or may be in the shape of heads. 18 cm.—28 cm. 
in height. 

Conopas—Small vessels in the form of camelids with a hollow open- 
ing on the back. They are black to greenish-black and highly polished. .8 
cm.—16 cm. in length. 

Idols—Small anthropomorphic figurines, frequently found in 
Middle Horizon contexts. The almond-shaped eyes with tear-bands are 
characteristic of the style. Larger examples tend to be of lighter-colored 
stone while the smaller ones are of dark stones. 12 cm.—28 cm. in height. 

Mace head—Varying shapes, most commonly are doughnut-shaped 
or star-shaped heads, generally associated with Late Intermediate Peri- 
od and Inca cultures. Commonly black, gray, or white, .8 cm.—20 cm. in 
diameter. 

Metal-working hammer—Elongated shapes, frequently with one flat 
surface; highly polished. Generally of dark-colored stone, 3 cm.—12 cm. 
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C. Carved material 


Tenon head—These heads have an anthropomorphic face, prominent 
lips, and enormous noses. Some, especially those carved of diorite, have 
snake-like traits. The carved surface is highly polished. 

Tablets—Tablets with high-relief design. The upper surface has a pa- 
tina. They range from 20 cm. to more than 1 m. in length. 


V. PRE-COLUMBIAN PERISHABLE REMAINS 
A. Wood 
Keros (Beakers)—The most common form is a bell-shaped beaker 
with a flat base, though some have a pedestal like a goblet. Decoration 
varies with the period: 
Pre-Inca: Very rare, they have straight sides and incised or high-re- 
lief decoration. Some have inset shells. 


Inca: Generally they are incised with geometric designs on the en- 
tire exterior. 


Colonial Inca: Lacquer painted on the exterior to depict scenes of 
daily life, nature, and war. 


Staffs—Objects of ritual or ceremonial use made of a single piece of 
wood. They can be distinguished on the basis of two or three of the fol- 
lowing traits: 


On the lower third, the staff may have a metal decoration. 


The body itself is cylindrical and of variable length. 


The upper third may have decorations, including inset shell, stone, 
or metal. Some staffs function as rattles, and in these cases, the 
rattle is in the upper part. 


Carvings—Worked blocks of wood, such as wooden columns (orcones) 
to support the roofs of houses: Chincha, Chimu, and Chancay cultures. 
Individuals may be depicted standing or seated on a pedestal. In the up- 
per part there is a notch to support the beams, which generally has a 
face, sometimes painted, at the base of the notch. Their length varies, 
but they are generally at least a meter or more. 

Box—Small lidded boxes, carved of two pieces of wood. Generally the 
outer surface of box and lid are carved in relief. Chimt—Inca cultures. 
They measure approximately 20 cm. x 10 cm. 

Mirror—Wooden supports for a reflective surface of polished anthra- 
cite or pyrite. In some cases the upper part of backs of mirrors are 
worked in relief or have inset of shell. Moche culture. 

Paddle and rudder—Large carvings made of a single piece of wood. 
Paddles have three parts: the blade and the handle (sometimes deco- 
rated), and an upper decorated part, which can have metal plaques or 
decorative painting. Rudders have two parts: the blade and a handle 
which may be carved in relief. Chincha culture. Paddles can be 2.30 m. 
in length and rudders are up to 1.4 m. 

Utensils—Bowls and spoons made of wood decorated with zoomor- 
phic or anthropomorphic motifs. 
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Musical instruments—Trumpets and whistles. Trumpets can be up 
to 1.2 m. long and are generally decorated on the upper third of the 
instrument. Whistles vary a great deal from the undecorated to those 
decorated with human forms. Moche, Huari, and Inca cultures. 


B. Bone 


Worked bone—Most interesting are Chavin pieces with incised deco- 
rations. The bones are generally the long bones of mammals. They vary 
from 10 cm.—25 cm. in length. 

Balance weights—Flat rectangles of bone about 10 cm. in length. 
Chincha culture. 

Musical instruments—Quenas (flutes) and antaras (panpipes) in var- 
ious shapes. Paracas, Chincha, and Ancon cultures. 


C. Gourds 


Vessels—Bowls, pots, and holders for lime (for coca chewing). Most 
interesting are those which are carved or pyroengraved. Produced from 
the Preceramic onward. 

Musical instruments—Ocarinas, small flutes, and whistles. Inca ex- 
amples may have incised decoration, or decoration with cords and 
feathers. 


D. Cane 


Musical instruments—Flutes (especially in Chancay culture), pan- 
pipes, and whistles. Flutes are often pyroengraved. Panpipes can have 


one or two tiers of pipes, which may be lashed together with colored 
thread. Nazca culture. 


E. Straw 


Weaving baskets—Basketry over a cane armature, in the shape of a 
lidded box. Sometimes the basketry is made of several colors of fiber to 
work out geometric designs. Some still hold their original contents: 
needles, spindle whorls, spindles, balls of thread, loose thread, etc. 
Chancay culture. 


F. Shell 


Musical instruments—Marine shells (Strombus galeatus, Malea rin- 
gens, etc.), some, especially those from the Formative Period, with in- 
cised decoration. 

Jewelry—Small beads and charms worked of shell, chiefly Spondylus 
princeps, used mainly in necklaces and pectorals. Moche, Chimu, and 
Inca cultures. 


VI. PRE-COLUMBIAN HUMAN REMAINS 
The human remains included in this listing demonstrate modifica- 
tions of the remains due to ritualistic practices or other intentional 
treatment of the deceased. 
A. Mummies 


Peruvian mummies were formed by natural mummification due to 
the conditions of burial; they have generally not been eviscerated. Usu- 
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ally found in flexed position, with extremities tied together, resulting in 
a fetal position. In many cases the cords used to tie the body in this posi- 
tion are preserved. 


B. Deformed skulls 


Many ancient Peruvian cultures practiced cranial deformation. Such 
skulls are easily recognized by their unnatural shapes. 
C. Skulls displaying trepanation 
Trepanation is an operation performed on a skull; the resulting cuts, 
easily visible on a bare skull, take various forms. Cuts may be less easily 
distinguished if skin and hair are present: 
Principal techniques: 
a. Straight cuts: these cuts are pointed at the ends and wider 
in the center. Openings made this way have a polygonal shape. 
b. Cylindrical-conical openings: the openings form a discon- 
tinuous line. The resulting opening has a serrated edge. 
c. Circular: generally made by a file. The resulting hole is 


round or elliptical, with beveled or straight edges. This is the 
most common form of trepanation. 


D. Pre-Columbian trophy heads 


Trophy heads can be identified by the hole made in the forehead to 
accommodate a carrying cord. When the skin is intact, the eyes and the 
mouth are held shut with cactus thorns. Finally, the occiput is missing 


since that is how the brain was removed when the trophy head was pre- 
pared. 


E. Shrunken trophy heads from the Amazon 

These heads have had the bones removed and then have been cured to 
shrink them. They are recognizable because they conserve all the traits 
of the original skin, including hair and hair follicles. The mouth is sewn 
shut and generally there are carrying cords attached. There may be an 
obvious seam to repair the cuts made when the skin was removed from 
the skull. Finally, the skin is thick (up to 2.5 mm.) and has a dark color. 
Trophy heads vary between 9.5 cm. and 15.5 cm. in height. 


FEF. Tattoos 


Tattooing in pre-Columbian Peru was practiced mainly on the wrists. 
Most common are geometric designs, including bands of triangles and 
rhomboids of a bluish color. 


G. False shrunken heads 

False shrunken heads can be recognized because they are made of the 
skin of amammal, with some of the fur left where the human hair would 
be. The skin is first smoked, then pressed into a mold to give it a face-like 
shape. The eyes, nose, mouth and ears are simple bumps without real 
holes. Further, the skin is very thin and yellowish in color. Often the 
“heads” have eyebrows and moustaches formed by leaving some of the 


animal hair, but these features are grotesque because they appear to 
grow upside down. 
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Vil. ETHNOLOGICAL OBJECTS 


A. Objects directly related to the pre-Columbian past, whose 
pre-Columbian design and function are maintained with 
some Colonial modifications or additions in technique 
and/or iconography. 


Colonial indigenous textiles 


Predominant materials: cotton and wool. 
Description: These textiles are characterized by the cut of the cloth, 
with the four borders or selvages finished on the same loom. 
Clothes are untailored and made from smaller pieces of convenient 
sizes which were then sewn together. Colonial indigenous textiles 
of the period are differentiated from pre-Columbian textiles pri- 
marily by their decoration: western motifs such as lions, heraldic 
emblems, and Spanish personages are incorporated into the de- 
signs; sometimes fibers distinct from cotton or wool (threads of sil- 
ver, gold, and silk) are woven into the cloth; and the colors tend to 
be more vivid because the fabrics were made more recently. Anoth- 
er important characteristic of the clothing is the presence of toca- 
pus or horizontal bands of small squares with anthropomorphic, 
zoomorphic, phytomorphic and geometric ideographs and designs. 
Characteristic textiles irclude: 
Panels: Rectangular or square pieces of various sizes. 
Anacus: Untailored woman’s dress consisting of two or three 
long horizontal pieces of cloth sewn together that 
was wound around the body and held in place with 
“tupus” (pins). 
Unku/Tunic: Man’s shirt with an opening for the head. Sometimes 
has sleeves. 
Lliclla/Shoulder Mantle: Rectangular piece of cloth that women 
put over their shoulders and held in place by a tupu; standard size: 
40” x 45”. Generally has a tripartite design based on contrasting 
panels that alternate bands with decoration and bands with solid 
colors. 


Chumpi/Belt: A woven belt, generally using tapestry technique. 


Tupus 


Material: Silver, gilded silver, copper, bronze. May have inlays of 
precious or semi-precious stones. 

Description: Tupus were used to hold in place llicllas and ancus. 
They are pins with a round or elliptical head, with piercing, repous- 
sé, and incised decorations. The difference between pre-Columbian 
and ethnological tupus can be seen in the introduction of Western 
designs, for example bi-frontal eagles and heraldic motifs. 


Keros 


Material: wood. 


Description: The most common form is a beakerlike cup with trun- 
cated base. After the Conquest, keros started to be decorated with 
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pictorial scenes. The most frequently used techniques include inci- 
sion, inlaying pigments in wood, and painting. Ideography in- 
cludes geometric designs, figures under a rainbow (an Inca 
symbol), ceremonial rituals, scenes of war, and agricultural scenes. 
Sometimes are in the form of human or zoomorphic heads. 


Cochas or Cocchas 


Material: ceramic. 


Description: Ceremonial vessels with two or more concentric inte- 
rior compartments which are linked. Often decorated with volutes 
representing reptiles. 


Aribalos 


Material: ceramic. 


Description: The post-Conquest aribalos have a flat base, often us- 
ing a glaze for finishing, and the decoration includes Inca and His- 
panic motifs. 


Pacchas 


Material: Stone, ceramic. 


Description: One of the characteristics of pacchas is that they have 
a drain which is used to sprinkle an offering on the ground. They 
have pictorial or sculpted relief decorations symbolizing the bene- 
fits hoped for from the ritual. 


B. Objects that were used for religious evangelism among 
indigenous peoples. 


In Colonial paintings and sculptures Western religious themes were 
reinterpreted by indigenous and mestizo artists who added their own 
images and other characteristics to create a distinct iconography. 

Specific types of objects used for religious evangelism during the 
Colonial period include the following: 


Sculpture 
Types of statues include: 


A three-dimensional sculpted image: In the Peruvian Colonial peri- 
od these were made of maguey (a soft wood) and occasionally of ce- 
dar or walnut. 


Images made of a dough composed of sawdust, glue and plaster: Af- 
ter they are sculpted, figures are dressed with cloth dipped in plas- 
ter. 


Images to be dressed: These are wooden frames resembling manne- 
quins, with only the head and arms sculpted in wood (cedar or 
maguey). The images are dressed with embroidered clothes and je- 
welry. Frequently other elements were added, such as teeth and 


false eyelashes, wigs of real hair, eyes of colored glass, and palates 
made of glass. 
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Paintings 

Catholic priests provided indigenous and mestizo artists with can- 
vases and reproductions of Western works of art, which the artists then 
“interpreted” with their own images and other indigenous characteris- 
tics. These may include symbolically associating Christian religious fig- 
ures with indigenous divinities, or rendering the figures with Andean 
facial characteristics or in traditional Andean costume. In addition, 
each church, convent, monastery, and town venerated an effigy of its pa- 
tron or tutelar saint, some of them native to Peru. 


Retables 


Retables (retablos) are architectonic structures made of stone, wood, 
or other material that are placed behind the altar and include attached 
paintings, sculptures or other religious objects. 


Liturgical objects 

Objects Used for Mass Ritual: Chalices, cibaries, candelabras, vials 
for christening or consecrated oil, reliquaries, vessels for wine and wa- 
ter, incense burners, patens, monstrances, pelicans and crucifixes. 
Made out of silver, gold or gilded silver, often inlaid with pearls or pre- 
cious stones. Techniques: casting, engraving, piercing, repoussé, fili- 
gree. 

Fixtures for sculpted images: Areoles, crowns, scepters, halo, halos in 
the form of rays, and books carried by religious scholars and founders of 
religious orders. 

Ecclesiastical vestments: Some ecclesiastical vestments were com- 
missioned by indigenous individuals or communities for the celebra- 
tions of their patron saint and thus are part of the religious legacy of a 
particular town. In such cases, the vestment has the name of the donor 
and of the town or church as well as the date. 

Votive Offerings: These are representations of miracles or favors re- 
ceived from a particular saint. They can be made of different materials, 
usually metal or wood, and come in a variety of forms according to the 
type of favor received, usually representing parts of the human body in 
reference to the organ healed or agricultural products in recognition of 
a good harvest or increase in a herd. 

INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 

Because the amendment to the Customs Regulations contained in 
this document imposing import restrictions on the above-listed Peruvi- 
an cultural property is being made in response to a bilateral agreement 
entered into in furtherance of the foreign affairs interests of the United 
States, pursuant to § 553(a)(1) of the Administrative Procedure Act, no 


notice of proposed rulemaking or public procedure is necessary. For the 
same reason, a delayed effective date is not required. 


REGULATORY FLEXIBILITY ACT 
Because no notice of proposed rulemaking is required, the provisions 
of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) do not apply. Ac- 
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cordingly, this final rule is not subject to the regulatory analysis or oth- 
er requirements of 5 U.S.C. 603 and 604. 
EXECUTIVE ORDER 12866 
This amendment does not meet the criteria of a “significant regulato- 
ry action” as described in E.O. 12866. 
DRAFTING INFORMATION 
The principal author of this document was Peter T. Lynch, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 
LisT OF SUBJECTS IN 19 CFR Part 12 
Customs duties and inspections, Imports, Cultural property 
AMENDMENT TO THE REGULATIONS 
Accordingly, Part 12 of the Customs Regulations (19 CFR Part 12) is 
amended as set forth below: 
PART 12—[AMENDED] 
1. The general authority and specific authority citation for Part 12, in 
part, continue to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of _ ~an States ( HT SUS)), 16: 24; 


Sections 12. 104 through 12.1041 also issued under 19 U.S.C. 2612; 


2. In § 12.104g, paragraph (a) the list of agreements imposing import 
restr ictions on described articles of cultural property of State Parties is 
amended by adding “Peru” in appropriate alphabetical order under the 
column headed “State party”, the description “Archaeological artifacts 
and ethnological material from Peru” under the column headed “Cul- 
tural property”, and the reference “T.D. 97—50” under the column 
headed “T.D. No.” 

3. In § 12.104g, paragraph (b) the list of emergency actions imposing 
import restrictions on described articles of cultural property of State 
Parties is amended by removing the entry for “Peru” in its entirety. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: June 5, 1997. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 11, 1997 (62 FR 31713 





U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 5-1997) 
AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of May 1997 follow. 
The last notice was published in the CUSTOMS BULLETIN on June 4, 1997. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1301 Constitution Avenue, N.W., (Franklin 
Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 
Dated: June 11, 1997. 


JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 





1997 


, 25, 


, JUNE 


5 


nN 
a 
z 
= 
YS 
- 
wn 
Zz 
5 
© 
a 
oO 


CUSTOMS BULLETIN AND DE 


30 


AVI 

YOIAVI 

93A nNYauOor 

JINAGIANOS 

JINIGIANOS 

JINIGIANOD 

é venaud SAOd 

INISNGNI Odd 

40D NOSIGVNO 

I ‘YIOTISNNVHD 

{OILVNOdHYOD 3SNOH LAvVUS 

iWdWOD 334409 NVAONOG 

oy. TdWi0 109 JO DI1GNd3Iy 
Y3034 IWNOILVN 


1309 WILVaNIA 

“ da¥OGMONS 1014 

GUYVOGMONS 3daIy 

Ody0D WILVGYSA 

Si VWAONVYS Gur "a 33 


“s13ndao 
“S139nd0ud 3 


“ONT Si andoud 

dOSVudVaVSO TaVHOIW 
1 AMOLIVANNVW SAOL dIA ONIS 
1 A¥OLIVAN SAOL dIA ONIS 
“INI TALLVW 
“ONT Z dy31N3 ANS Id 

b SIW) 

Ivy 

ZIV 


OGH 


V1N NYays 
40 OGNSLNIN 


IWVN Y3INMO 


q3211 
WOIS3d sno3 


Y3JCN3SLNOD 

JINIGIANOD 

NOIS3SG GNV G3ZIIALS Odd 
ONIY-avnd 

NOIS30 GNV dIy¥9 V 139 

@V IW3HOD 

ee VHOOW 

NVIGWO105 

d140M 3HL JHIL 
sno ¥1139SIW 

Z30 1VA NYAS 

Sno3 on 1139SIW 

ONdVYLIN JONIIIVHD 

NOIS30 GNV G3aZTIALS VaVvLand 
SAIYLSNGNI Yd 

S3SIYLSNGNI YD 

> Il = HiVd 23 

341 1Viva 

G3ZIIALS WILVGYs3sA 

G3ZIIALS WILVEYNZA 

aInor 

aqia 

WILVGYSA 

NOIS3SGC GNV 3NVD 334409 GNVY GNVISONZ MAN 40 Si VWAONVYO AW 


LT 


ONGAGY1 NYALIVd G3e¥ F AOVIG 22688 
oe 10d VA10d/82688 
208 8) JNVYD ONILS3 
66688 
LSIML 1VA076956#% 
9044 ONINIWL DJINOYL9313790484 YOSNSS NOTLOW JINOY19313 
210268 NVILVWIVd - 319900 3ILND JILND 
T10268 371000d - 319900 3ILND 3ILND 
TTTT NIX ONTIAIVI 
9NOd M3N ONIANWdS GNVUd 
AW1dSIG N33Y¥DS 993 ONIHDLVH AOL IHDLOOVHY 
SAV1dSIG N33Y¥DS AOL IHDLOOVWVL 
Wd GNVY S1001 ‘SY3M014 ‘SLYV3H IHILOOVWVL 
AGQVIA 
II 30IND AIALS - 032 SYZONY iz ae 
JGIND AIALS - OGYNL 
CNOISHYSA AOE AWVYD) 2 ANY 


ASW YO WNL ‘AWL ‘dOD 40 3WYN 


Z266T AVW NI G30dqvV SNOTLYV qyo5 du udI 
JIIAN3ZS SWOLSND “S‘N 


22402002 


To80s002 
60606002 
To2tz002 
20504002 
art tebes 


02509002 
82T02002 
920T2002 

21202002 
Ts0TS00z 
ZTTL9002 
2020S002 
S060266T 
S260S002 


adAL 


62SO0LT02 
6z2S0¢ 102 
62505002 
52506002 
62S0ST02 
£2909002 
£2SO0lT02 
e2SOZto02 
£2S0LT02 
6TSOLTO2 
or eeatee 
61SOZTO 
61SO0ZLT 
80S09TO 
SOSO9TO 
L0SO9T 
20soct 


€2S01661 
£2S0266T 
£2SO0Z66T 
22S0266T 
22S0266T 
02S02661 
02S0266T 
02S0L66T 
02S0266T 

2502661 
61S0266T 
61S0266T 
61S0Z266T 
60S0Z66T 
60S0Z66T 
80S0266T 
SOSOL66T 
SOSO0Z66T 
SOSOZ66T 
SOSOZ66T 
SOSOZ66T 
SOSO0Z66T 
20S0266T 


62S0266T 
62S0266T 
62502661 
62S0266T 
62S0266T 
£2SO0l66T 
£2S0266T 
£2S0Z661 
£2S0266T 
6TS0266T 
61S0266T 
61S0266T 
61S0266T 
80S0266T 
Z0S0Z66T 
Z0SO0Z661 
20S0266T 


T6LSO00Z6AWL 
06200264 

68C00Z26HWL 
88c00Z6XWL 
L8cO0L6XxWL 
98S00LZ6AWL 
S8f00L64WL 
>So 00Z6XW1L 
£Bl00L6xWL 
28e00264W1L 
T8LOO0L6XWL 
OSSO0Z6XWL 
62S00L6AWL 
8Ze0026IWL 
LZZ200Z64WL 
9LZO00LEXWL 
SLS00Z6XWL 
5ZS00L6AWL 
£200 L64WL 
2LS0026XWL 
TZ£200264WL 
OLE00L6AWL 
69f00264WL 
89LS00L6AWL 
L9SOO0L64WL 
99SOOLEAWL 
S9SOO0L6AWL 
b9SOOLEXWL 
£9LOO0L6AWL 


NOTLvduOI3Se WiLOLANs 


6T1T0026d09 
8T10026d09 
T10026d09 
TT0026d09 
T10026d09 
TT0026d09 
TT0026d09 
T10026d09 
T 

T 

6010026d09 
010026d03 
2010026409 
9010026d09 
$010026d09 


50T0026d09 
£010026d09 


Z 
9 
S 
5 
£ 
2 
T 
0 
e 


YSaWNN 93e 


6T? 8b? 20 
46720790 





— 
n 
wn 
= 
ow 
a 


l 


HINOW SIHL G3qdqdv SNOILVdY09ae TWLOL 


JdAL NOILVGYO9DSN TWILOLANS 


yaaHi 


£672079 








United States Court of 
International Trade 


One Federal Plaza 


New York, N.Y. 10007 


Chief Judge 
Gregory W. Carman 
Judges 
Jane A. Restani Richard W. Goldberg 
Thomas J. Aquilino, Jr. Donald C. Pogue 
R. Kenton Musgrave Evan J. Wallach 


Senior Judges 
James L. Watson 
Herbert N. Maletz 
Bernard Newman 

Dominick L. DiCarlo 
Nicholas Tsoucalas 


Clerk 


Raymond F Burghardt 








Decisions of the United States 
Court of International Trade 


PUBLIC VERSION 
(Shp Op. 97-71) 


INLAND STEEL INDUSTRIES, INC., ET AL., PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND USINOR SACILOR, ET AL., DEFENDANT-INTERVENORS 


Consolidated Court No. 93-09-00567-CVD 


Plaintiffs and defendant-intervenors challenge portions of the United States Depart- 
ment of Commerce’s (“Commerce” or “Department” ) determination in Final Affirmative 
Countervailing Duty Determinations: Certain Steel Products from France, 58 Fed. Reg 
37,304 (Dep’t Comm. 1993) (final determ.) (“Final Determination”). Plaintiffs challenge 

he Final Determination’s incorporation of several methodological and factual determina- 
tions published in the General Issues Appendix to Final Affirmative Countervailing Dut) 
Determination: Certain Steel Products from Austria, 58 Fed. Reg. 37,217, 37,225-7: 
(Dep’t Comm. 1993) (“General Issues Appendix”) which affected the results of the Final 
Determination. Plaintiffs assert these determinations resulted in Commerce incorrectly 
concluding certain programs and transactions which conferred subsidies on Usinor Saci- 
lor were not countervailable and incorrectly measuring the benefits conferred by those 
programs and transactions. Defendant-Intervenors raise similar challenges to the Final 
Determination. Defendant asserts this Court should affirm the Final Determination, with 
the exception of the issue of the countervailability of certain Crédit National export loans, 
which defendant asserts should be remanded for further consideration. 

Held: This Court sustains the Final Determination in its entirety finding it is supported 
by substantial evidence on the record and otherwise in accordance with law, with the ex- 
ception that the Court will remand to Commerce the sole issue of whether certain Crédit 
National export loans discovered at verification conferred a countervailable benefit on 
Usinor Sacilor. 


(Dated June 2, 1997) 


Dewey Ballantine (Alan Wm. Wolff, Michael H. Stein, Martha J. Talley, John A. Ragosta 
and John R. Magnus), for plaintiffs Inland Steel Industries, Incorporated; Bethlehem 
Steel Corporation; LTV Steel Company, Incorporated; National Steel Corporation; Armco 
Steel Company, L.P; Geneva Steel; U.S. Steel Group a Unit of USX Corporation; Gulf 
States Steel Incorporated of Alabama; Sharon Steel Corporation; WCI Steel, Incorpo- 
rated; Laclede Steel Company; and Lukens Steel Company. 

Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Commercial Litigation Branch, Civil Division, United States Department of Jus- 
tice (A. David Lafer); Terrence-J. McCartin, Office of Chief Counsel for Import Administra- 
tion, United States Department of Commerce, of Counsel, for defendant. 

Weil, Gotshal & Manges (Stuart M. Rosen, Mark F: Friedman and Jonathan Bloom), for 
defendant-intervenors Usinor Sacilor, Sollac and GTS. 

Skadden, Arps, Slate, Meagher & Flom (John J. Mangan), for defendant-intervenors 
U.S. Steel Group et al. 
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OPINION 


CARMAN, Chief Judge: This case is before the Court on plaintiffs’ Mo- 
tion for Judgment on the Agency Record, pursuant to U.S. CIT R. 56.2. 
Both plaintiffs and defendant-intervenors challenge certain aspects of 
the Department of Commerce’s (“Department” or “Commerce”) Final 
Affirmative Countervailing Duty Determinations: Certain Steel Prod- 
ucts from France, 58 Fed. Reg. 37,304 (Dep’t Comm. 1993) (final de- 
term.) (“Final Determination”), and relevant portions of the General 
Issues Appendix to Final Affirmative Countervailing Duty Determina- 
tion: Certain Steel Products from Austria, 58 Fed. Reg. 37,217, 
37,225-73 (Dep’t Comm. 1993) (“General Issues Appendix”). Defendant 
asserts this Court should affirm Commerce’s Final Determination, with 
the exception that it requests the Court remand to Commerce the issue 
of whether certain Crédit National export loans discovered at verifica- 
tion are countervailable. 

The Court hasjurisdiction pursuant to 19 U.S.C. § 1581(c) (1988), and 
for the reasons set forth below, sustains the Final Determination with 
the exception that the Court remands to Commerce the issue of whether 
certain Crédit National export loans discovered for the first time at veri- 
fication conferred a countervailable benefit on Usinor Sacilor. 


BACKGROUND 

In accordance with a February 18, 1994 scheduling order, and after ex 
tensive consultation with the parties and upon their consent the parties 
were directed to brief five general issues arising out of determinations 
by the International Trade Administration addressing steel products 
from various countries, as well as country-specific issues raised by those 
determinations. In prior opinions, this Court has disposed of all chal- 
lenges to the general issues. See British Steel plc v. United States, 936 F. 
Supp. 1053 (CIT 1996) (“British Steel IV”); British Steel plc v. United 
States, 929 F. Supp. 426 (CIT 1996) (“British Steel III”),; British Steel 
ple v. United States, 924 F. Supp. 139 (CIT 1996) (“British Steel IT”), ap- 
peals docketed, Nos. 96-1401 to -06 (Fed. Cir. June 21, 1996); British 
Steel plc v. United States, 879 F. Supp. 1254 (CIT 1995) (“British Steel 
I”), appeals docketed, Nos. 96-1401 to —06 (Fed. Cir. June 21, 1996). 
What remains before the Court are the parties’ country-specific chal- 
lenges to Commerce’s steel determinations. This opinion addresses the 
French country-specific issues raised by the parties with respect to 
Commerce’s Final Determination that remain following the issuance of 
this Court’s opinions addressing the general issues. While the Court be- 
lieves this opinion is in no way inconsistent with its prior opinions ad- 
dressing the general issues, to the extent any perceived inconsistencies 
arise, this Court’s findings in the general issues opinions prevail. 

In this consolidated action, Inland Steel Industries, Incorporated, 
Bethlehem Steel Corporation, LTV Steel Company, Incorporated, Na- 
tional Steel Corporation, Armco Steel Company, L.P, Geneva Steel, U.S. 
Steel Group a Unit of USX Corporation, Gulf States Steel Incorporated 
of Alabama, Sharon Steel Corporation, WCI Steel, Incorporated, La- 
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clede Steel Company, and Lukens Steel Company (collectively “plain- 
tiffs” or “Inland Steel”), and Usinor Sacilor and two of its subsidiaries, 
Sollac and GTS (collectively “defendant-intervenors” or “Usinor Saci- 
lor”), challenge certain aspects of the Final Determination and relevant 
portions of the General Issues Appendix. 

The Final Determination addresses subject merchandise manufac- 
tured and exported by Usinor Sacilor during the period of investigation 
(“POI”) of calendar year 1991. The Final Determination found asubsidy 
rate of 15.49% ad valorem, although this rate was later revised down- 
ward to 15.12% ad valorem when certain clerical errors in the Final De- 
termination were corrected. See Countervailing Duty Order and 
Amendment to Final Affirmative Countervailing Duty Determination: 
Certain Steel Products from France, 58 Fed. Reg. 43,759 (Dep’t Comm. 
1993) (“Amended Final Determination”). 


A. Subsidies Examined in the Final Determination: 

During the course of its investigation, Commerce examined subsidies 
provided by the Government of France (“GOF”) to the French steel in- 
dustry, particularly to Usinor Sacilor and its predecessors.' Commerce’s 
investigation revealed Usinor Sacilor and its predecessors received sub- 
stantial subsidies, including various forms of grants, equity infusions 
and loans, from the GOF during the fifteen years preceding the POI, as 
the GOF tried to restructure and revitalize the French steel industry. 
1. PACS: 

A principal component of the GOF’s 1978 plan to assist French steel 
companies in restructuring their debts was the creation and issuance of 
préts a caractéristiques spéciales (“PACS”), or loans with special charac- 
teristics, a new type of debt instrument. The principal terms of the 
PACS required the debtor company to: (1) make interest payments of 
0.1 percent for the first five years following the loan; (2) make interest 
payments of 1.0 percent and make principal and supplementary interest 
payments, with the amount to be set by the Minister of Economy, begin- 
ning in the sixth year after receipt of the loan; (3) make the principal and 
supplementary interest payments from its profits; (4) pay the face 
amount of the PACS plus interest; and (5) subordinate the PACS to all 
other forms of debt, although PACS were superior to common stock. 

Commerce concluded the PACS constituted debt instruments upon 
their issuance, based on its observation the PACS’ repayment obligation 
and interest payment provisions were characteristics of a debt instru- 
ment.” See General Issues Appendix, 58 Fed. Reg. at 37,255. In reaching 
its determination, Commerce focused on the first criteria, noting “these 

1 In its efforts to restructure the French steel industry in 1978, the GOF consolidated French steel produce 


two major groups, Usinor and Sacilor. As part of a second restructuring plan, the GOF me 
create Usinor Sacilor in 1986 


rged Usinor and Sacilor to 


2 In reaching this conclusion, Commerce applied a new methodology designed to differentiate hybrid financial in- 
struments which could not easily be classified as either a debt or equity instrument. In order to classify financial instru 
ments as either debt or equity instruments, Commerce “applied the following hierarchy |of criteria] which in the De- 
partment’s view establishes whether an instrument has the qualities of debt or equity: (1) Expiration/Maturity Date 
Repayment Obligation, (2) Guaranteed Interest or Dividends, (3) Ownership Rights, and (4) Seniority.” General Issues 
Appendix, 58 Fed. Reg. at 37,254 
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instruments carry an obligation for repayment, even though there is no 
predetermined maturity date.” Jd. Additionally, with respect to the sec- 
ond criteria, Commerce observed “these instruments have guaranteed 
interest payments.” Id. 

In the course of subsequent restructuring of the French steel indus- 
try, the GOF and French steel companies periodically agreed to convert 
PACS into the debtor company’s common stock in order to ease the steel 
companies’ debt burdens. In 1981, French steel companies converted 
FF 13.8 billion worth of PACS into common stock, while the companies 
converted FF 12.6 billion and FF 2.8 billion worth of PACS into common 
stock in 1986 and 1991, respectively. With respect to the PACS conver- 
sions that occurred in 1981 and 1986, Commerce determined Usinor 
and Sacilor were not equityworthy in those years. As a result, Com- 
merce determined the transactions were equity infusions’? made on 
terms inconsistent with commercial considerations, and therefore 
countervailable.* As for the 1991 conversions, Commerce determined 
Usinor Sacilor was equityworthy in 1991 and the equity infusion was 
not inconsistent with commercial considerations, and thus was not 
countervailable. 

2. FIS Bonds: 

In 1982, the GOF created the Fonds d’Intervention Sidérurgique 
(“FIS”), or Steel Intervention Fund, to facilitate Usinor and Sacilor’s 
exercise of their authority to issue convertible bonds.° Usinor and Saci- 
lor issued convertible bonds to the FIS in 1983, 1984, and 1985. The FIS 
in turn issued bonds, guaranteed by the GOK to the public. In 1986 and 
1988, these bonds were converted to the companies’ common stock as a 
means of easing their debt burden. 

As with its analysis of the PACS, Commerce first determined the FIS 
bonds constituted debt upon issuance, noting the FIS bonds satisfied 
the first set of hierarchical criteria used to classify hybrid instruments 
as debt because “these instruments have fixed amortization sched- 
ules.” General Issues Appendix, 58 Fed. Reg. at 37,255. Additionally, 
Commerce determined the conversion of FIS bonds into common stock 
constituted a debt-to-equity conversion, or equity infusion, which was 
countervailable because Usinor and Sacilor were unequityworthy in 
1986 and 1988 when the conversions were made. 

3. Shareholders’ Advances: 

Beginning in 1982, the GOF supplied Usinor and Sacilor with grants 
which were accounted for as shareholders’ advances. The advances, 
which carried no interest or other precondition, were intended to fi- 
nance revenue shortfalls experienced by Usinor and Sacilor. The ad- 
vances were distributed on an ad hoc basis, without any legislative 


3 Based on its determination that PACS were debt instruments upon issuance, Commerce treated the conversion of 
PACS into common stock as a debt-to-equity conversion, a form of equity infusion 


4 The statute defines a domestic subsidy to include “{t]he provision of capital, loans, or loan guarantees on terms 
inconsistent with commercial considerations.” 19 U.S.C. § 1677(5)(A)(ii)(D) (1988) 


° The Corrected Finance Law, approved in 1982, granted Usinor and Sacilor authority to issue convertible bonds 


© See supra n.2 (discussing criteria applied by Commerce in classifying hybrid financial instruments) 
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mandate or specific agreement, although they did have to be authorized 
by the Ministry of Treasury. While Usinor and Sacilor did not distribute 
any of the shares to the GOF at the time they received the grants, the 
GOF and Usinor and Sacilor converted all the advances into the compa- 
nies’ common stock in 1986. In an effort to comply with the European 
Community’s then newly applicable State Aids Code, which limited the 
subsidies a member state could bestow on its steel industry, the GOF dis- 
continued its grants to Usinor and Sacilor in 1986. 

Commerce determined the shareholders’ advances constituted 
grants to Usinor and Sacilor. While Commerce typically treats typical 
shareholders’ advances as loans, Commerce determined the sharehold- 
ers’ advances to the French steel companies should be treated as grants 
based on the facts surrounding their provision by the GOF’ Additional- 
ly, Commerce determined the shareholders’ advances were nonrecur- 
ring grants based upon its observation the grants were “exceptional”® 
because “the [French steel companies] cannot expect to receive benefits 
on an ongoing basis from review period to review period and/or the pro- 
vision of funds by the government must be approved every year.” Gener- 
al Issues Appendix, 58 Fed. Reg. at 37,226. 


4. FDES Loans: 


The GOF’s Fonds de Développement Economique et Social (“FDES”) 
or Economic and Social Development Fund, was another means the 
GOF used to provide loans to the French steel industry. Following pas- 


sage of The Law of July 13, 1978, FDES made available préts participa- 
tifs, or participative loans, to all French companies. These loans were 
made available at below market interest rates, and provided for repay- 
ment through a share of future profits according to a formula agreed to 
by the parties. In 1990, FDES consolidated the principal amounts on 
outstanding FDES loans made to Usinor, Sacilor, and their subsidiaries. 
The result of the consolidation was the creation of multiple long-term 
loans which had a different structure and interest rate from the pre- 
vious loans. 

Commerce’s Final Determination analyzed whether FDES’ consoli- 
dation of the outstanding loans in 1990 satisfied the three elements of a 
countervailable loan.? Based on its determination the interest rates 


‘ The criteria established by Commerce to differentiate among grants, debt, and equity state that grants are n 
provided without expectation of a: (1) Repayment of the grant amount, (2) payment of any kind stemming from 
-eipt of the grant (including interest or claims on profits of the firm (i.e., dividends or (3) claim on any fur 
ase of company liquidation.” General Issues Appendix, 58 Fed. Reg. at 37,254 
© Prior to the issuance of the Final Det termination, Commerce consid 1 three factors in dis stinguishing recur 
grants from nonrecurrin ants, i.e., “(1) W hether the program providing the benefit is t 
r sl (3) whether there is any reason to believe that the program w 
sues Appendix, 58 fed. Reg. at 37,266. In the General Issues App x however, ( 
had recently m odifle d this test in completing its analysis in the Final Determination, placing its primary 1 
first element. Commerce stated it is more appro priate to examine only whether the be nefits are of an “exceptionz 
nature because the new test focused “on the nature of the benefits of an “exceptional” nature because the new test 
focused “on he nature of the benefit provided to the recipient” and the last “two factors have been difficult to 
interpret and apply in practice.” Id. 
¥ In order to be countervailable, Commerce must determine a loan satisfies the following three criteria: (1) the exis 
nce of government action caused the aera ee nena 2) a benefit was conferred on the recipient firm by the loan 
3) the loan was specific. See 19 U.S.C. § 1677(5) (1988); Countervailing Duties; Notice of Proposed Rulemakir 
- Public Comments, 54 Fed Reg 23,365. 23.379 (to be codified at 19 C.FR. § 355.42) (hereinafter “Pri 
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charged on the loans consolidated by FDES in 1990 were consistent with 
Usinor Sacilor’s benchmark interest rate for 1990, Commerce con- 
cluded the consolidated loans were not countervailable because no spe- 
cial benefits were conferred on Usinor Sacilor through FDES’ 
consolidation. 

5. CFDI Loans: 


Similar to the FDES loans, participative loans were also issued by the 
Caisse Francaise de Développement Industriel (“CFDI”). The participa- 
tive loans issued by CFDI were available to all French companies and 
were provided at below market interest rates with repayment based ona 
share of future profits according to an agreed upon formula. In 1991, 
outstanding CFDI loans held by Usinor, Sacilor and their subsidiaries 
were transferred, with the terms unchanged, to Usinor Sacilor. 

Commerce determined the key issue in analyzing the countervailabil- 
ity of the loans provided by CFDI was their specificity. In order to deter- 
mine the specificity of the loans, Commerce examined data supplied by 
the GOF concerning the distribution of the CFDI loans issued from 1983 
to 1988, rather than the distribution of the CFDI loans when Usinor Sa- 
cilor’s outstanding loans were consolidated in 1991. While the GOF did 
provide Commerce with information on the distribution of the CFDI 
loans issued between 1983 and 1988, the information failed verification 
because “GOF officials could not provide any documentation support- 
ing the data provided.” Final Determination, 58 Fed. Reg. at 37,309. 
Commerce ultimately concluded the CFDI loans were countervailable, 
based on its determinations the CFDI loans were “de facto limited to a 
specific enterprise or industry or group of enterprises or industries,” id., 
and that the other two elements of a countervailable loan were satis- 
fied.!° 
6. Other Participative Loans: 

In addition to the participative loans issued by FDES and CFDI to 
Usinor Sacilor, during verification Commerce discovered loans de- 
scribed as “other participative loans” which had not been reported pre- 
viously by Usinor Sacilor. Usinor Sacilor officials could not offer any 
explanation of these loans and failed to explain the number of loans in- 
volved, the duration of the loans, the outstanding principal balances on 
the loans, the interest rates applicable to the loans, and the principal 
and interest payments made on the loans. Because the “loans were un- 
reported” and it had “no information about the programs under which 
these loans might have been issued,” Commerce used best information 
available (“BIA”) to calculate the countervailable benefit to Usinor Saci- 
lor from the loans, treating them as zero interest rate, short-term loans. 
See Final Determination, 58 Fed. Reg. at 37,310. 


7. Crédit National Loans: 


Crédit National, a financial institution owned by the GOF, was anoth- 
er source of long-term loans for Usinor Sacilor. In 1991, Usinor Sacilor’s 


10 See supra n.9 
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outstanding loans from Crédit National were consolidated. Commerce’s 
determination the loans were consolidated in such a manner that “Cred- 
it National would obtain the same return that it would have earned on 
the pre-consolidated loans,” led it to conclude the consolidation should 
not be treated as a new loan. Jd. at 37,311. 

In analyzing the specificity of the Crédit National loans, consistent 
with the methodology applied in examining the CFDI loans, Commerce 
“looked to the years in which the original loans were issued.” Id. The 
Final Determination notes “(t]he law creating Credit National does not 
in any way limit the industries to which loans can be made” and “Credit 
National’s Annual Reports demonstrate that loans in these years were 
in fact provided to numerous sectors and were not disproportionately 
provided to the steel industry.” Jd. Based on these observations, Com- 
merce concluded the loans were non-specific, and therefore not counter- 
vailable. 

8. ECSC Article 54 Investment Loans: 

Under Article 54 of the treaty establishing the European Coal and 
Steel Community (“ECSC”), the Commission of the European Commu- 
nities (“EC”) provides industrial development loans to companies with- 
in the ECSC seeking to purchase new equipment or finance the 
modernization of existing plants. Commerce’s EC Verification Report il- 
lustrates the importance of these loans to many member companies of 
the ECSC, noting “commercial banks were not willing to provide financ- 
ing to the steel and coal industries due to the difficulties faced by these 
industries.” EC Verification Report, Def.’s App. Tab 8 at 13. 

Commerce determined the Article 54 loans, made possible by the EC 
Commission’s obtaining funds from the financial markets and then re- 
loaning those funds to ECSC member companies, were made to Usinor 
Sacilor at an interest rate below the long-term market rate. At verifica- 
tion, Commerce also determined the Article 54 loans were not made 
from any pool of funds to which Usinor Sacilor or other ECSC member 
companies may have contributed, thus eliminating any possibility the 
EC Commission was essentially loaning Usinor Sacilor its own money. 
Additionally, Commerce determined the Article 54 loans satisfied the re- 
maining two elements of the countervailable loan criteria,!! and there- 
fore countervailed the Article 54 loans received by Usinor Sacilor. 


9. DNEL-held PACS: 


In the course of the 1978 restructuring, the former private majority 
shareholders of Usinor and Sacilor, Denain Nord-Est Longwy (“DNEL’) 
and Marine-Wendel,!” respectively, agreed to convert certain loans to 
PACS at the direction of the GOF. The Final Determination concluded 
the PACS held by DNEL were “essentially written off in 1981 at a re- 


12 Although Usinor Sacilor did not pay any interest on the Marine-Wendel’s PACS, in 1989 it repaid the full face 
value of the PACS held by Marine-Wendel. While Commerce treated these PACS as zero interest rate loans, it did not 
countervail them because the benefits from the PACS expired when Usinor Sacilor repaid Marine-Wendel in 1989 
prior to the POI of calendar year 1991 
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demption value of FF 100,” and stated that Commerce “treat|ed] the dif- 
ference between the original value of the loan and the amount repaid as 
a grant.” Final Determination, 58 Fed. Reg. at 37,308. Commerce deter- 
mined the grant was not countervailable, however, because it did not ex- 
ceed 0.50 percent of sales in 1981, and therefore the grant’s benefit was 
expensed in 1981 and Usinor Sacilor received no countervailable benefit 
during the POI. 

10. SODIs: 

In 1983, Usinor and Sacilor created subsidiaries known as regional 
development companies, or SODIs, at the request of the GOF. The SO- 
DIs sought to revitalize depressed steel regions in France and retrain 
steel workers for jobs outside the steel industry by loaning funds the SO- 
DIs obtained from Usinor and Sacilor to regional enterprises. Between 
1983 and 1986, the SODIs made a substantial number of loans to enter- 
prises in the depressed steel regions. In 1986, however, Usinor Sacilor’s 
obligation to fund the SODIs expired. Based on the success of the SODIs 
in generating regional economic development, the GOF requested Usi- 
nor Sacilor continue to provide loans to the SODIs in depressed steel re- 
gions and other regions in France. Following negotiations between 
Usinor Sacilor and the GOF, it was agreed Usinor Sacilor and the GOF 
would contribute funds to the SODIs on an equal basis. The agreement 
provided the GOF would transmit its share of the funds through Usinor 
Sacilor, with Usinor Sacilor receiving the funds from the GOF as share- 
holders’ advances and then funneling those same funds to the SODIs. At 
verification, Commerce determined the GOF closely monitored Usinor 
Sacilor to verify the funds were being forwarded to the SODIs for region- 
al development purposes, and that the funds were not used to support 
Usinor Sacilor’s steel operations. 

In evaluating whether Usinor Sacilor received a countervailable 
benefit from the GOF’s contributions to the SODIs, Commerce ex- 
amined whether the funds contributed by the GOF relieved Usinor Saci- 
lor of any obligations it may have had to retrain or otherwise assist its 
displaced workers. The Final Determination noted that the SODIs’ mis- 
sion expanded after 1986, when they began “servicing depressed regions 
other than those suffering from steel industry lay-offs.” Final Deter- 
mination, 58 Fed. Reg. at 37,311. Commerce found the terms of the 1986 
agreement between Usinor Sacilor and the GOF did not relieve Usinor 
Sacilor of any obligations it had when it was solely responsible for fund- 
ing the SODIs between 1983 and 1986. The Final Determination con- 
cluded the GOF’s contributions provided “no benefit to the company” 


and that “Usinor Sacilor merely channeled these contributions to the 
SODIs.” Id. 


B. Commerce’s Equityworthiness Findings: 

As part of its analysis in determining whether certain equity infu- 
sions made by the GOF between 1978 and 1991 are countervailable, 
Commerce examined whether Usinor Sacilor and its predecessors were 
equityworthy at the time of each of the infusions. Commerce deter- 
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mined the companies were unequityworthy between 1978 and 1988, 
and therefore countervailed equity infusions made by the GOF during 
that period. Commerce also determined Usinor Sacilor was equitywort- 
hy in 1991, and therefore did not countervail the GOF’s equity infusions 
made during the POI. 


1. 1986 and 1988: 


In concluding Usinor Sacilor was unequityworthy in 1986 and 1988, 
Commerce noted 


Usinor, Sacilor and Usinor Sacilor reported substantial losses in 
each year until 1987. Stockholders’ equity was negative in every 
year except 1986. Accordingly, certain financial indicators, such as 
rate of return on assets and equity and profit margin on sales, were 
negative until 1987. In 1988, Usinor Sacilor reported positive rates 
of return on assets and equity, profit margin on sales, and a positive 
debt to equity ratio. 

Final Determination, 58 Fed. Reg. at 37,305. 

Additionally, Commerce rejected defendant-intervenors’ argument 
Usinor Sacilor became equityworthy following the implementation of 
the GOF’s 1986 steel industry restructuring plan. In the General Issues 
Appendix Commerce stated while it “currently gives great weight to the 
company’s recent rate of return on equity as an indication of financial 
health,” it “tend[s] to place greater reliance on past indicators * * * 
[which] provide a clear track record of the company’s performance.” 
General Issues Appendix, 58 Fed. Reg. at 37,244. Finally, Commerce de- 
termined a study prepared by McKinsey & Company, analyzing whether 
the GOF’s proposals to restructure the French steel industry complied 
with EC Commission guidelines, was not worthy of consideration in 
analyzing Usinor Sacilor’s equityworthiness. Commerce based this con- 
clusion on its determination potential investors would not rely on the 
McKinsey study’s use of EBITD (earnings before interest, taxes, and de- 
preciation) figures, but rather would consider a company’s net income 
in determining whether or not to invest in that company. 

2. 1991: 

In determining Usinor Sacilor to be equityworthy in 1991, Commerce 
considered Usinor Sacilor’s relevant financial ratios from the preceding 
three years, as well as an independent Swiss consulting firm’s analysis 
of a large investment by Crédit Lyonnais, a bank in which the GOF held 
a majority interest, in Usinor Sacilor. Commerce relied on various finan- 
cial data as an indicator of Usinor Sacilor’s past performance, while it 
utilized the Swiss consulting firm’s report as an indicator of Usinor Sa- 
cilor’s future prospects, and specifically whether Crédit Lyonnais was 
acting as a prudent investor in acquiring twenty percent of Usinor Saci- 
lor’s voting stock. Final Determination, 58 Fed. Reg. at 37,306. 
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C. Commerce’s Subsidy Rate Calculations: 
1. Benchmark Interest Rate: 


In calculating the countervailable benefit a company receives from a 
preferential long-term government loan, Commerce compares the actu- 
al interest rate on the loan to a benchmark interest rate, which is calcu- 
lated based on the methodologies established in Commerce’s Proposed 
Regulations. See Countervailing Duties; Notice of Proposed Rulemak- 
ing and Request for Public Comments, 54 Fed. Reg. 23,365, 23,380 (to be 
codified at 19 C.FR. § 355.44(b)) (hereinafter “Proposed Regulations”). 
In determining the applicable benchmark interest rate, Commerce con- 
siders whether the company which received the loan was creditworthy 
or uncreditworthy at the time it received the loan. Commerce includes a 
risk premium in the benchmark interest rate for companies that are de- 
termined to be uncreditworthy, whereas risk premiums are not included 
in the benchmark interest rate for creditworthy companies. 

Once Commerce has determined the benchmark interest rate, it then 
must determine whether the company which received the loan obtained 
a countervailable benefit. To the extent a company’s payments on a hy- 
pothetical loan made at the benchmark rate exceed the actual payments 
on the loan at issue, the company has received a countervailable benefit. 
Additionally, Commerce allocates the total amount of countervailable 
benefit over time, and determines the amount of the countervailable 
benefit allocable to the POI. 

With respect to the determination at issue, Commerce concluded Usi- 
nor Sacilor received a countervailable benefit from certain long-term, 
fixed rate government loans. Some of these loans were obtained by Usi- 
nor Sacilor in years when it was creditworthy,!? and other loans were ob- 
tained during a time in which it was uncreditworthy.!4 While the GOF’s 
and Usinor Sacilor’s questionnaire responses reported various national 
long-term interest rates commonly available in France, they did not 
identify which rate or rates would be appropriate for use as a benchmark 
interest rate. 

During verification, Commerce examined two French banks in an ef- 
fort to determine an appropriate benchmark interest rate. Because the 
two banks did not issue long-term, fixed rate loans, however, Commerce 
considered other available information on French interest rates prior to 
the issuance of the Final Determination, and concluded a long-term cor- 
porate interest rate published in the Organization for Economic Coop- 
eration Development (“OECD”) Monthly Financial Statistics for 
equipment loans made by Crédit National was an appropriate bench- 
mark interest rate. Commerce used the Crédit National equipment loan 


13 Ip determining the benchmark interest rate for loan subsidy calculations in creditworthy years, Commerce’s Pro- 
posed Regulations provide for the use of the average annual fixed interest rate for long-term loans (loans of one year or 
more in duration) commonly available to the firms in question in France. See Proposed Regulations, 54 Fed. Reg. at 
23,380 (to be codified at 19 C.FR. § 355.44(b)(4)(iv)). 

141n determining the benchmark interest rate for loan subsidy calculations in uncreditworthy years, Commerce’s 
Proposed Regulations provide for the use of the highest annual fixed interest rate for long-term loans (loans of one year 
or more in duration) commonly available to the firms in question in France, plus a risk premium. See Proposed Regula- 
tions, 54 Fed. Reg. at 23,581 (to be codified at 19 C.FR. § 355.44(b)(6)(iv)) 
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rate as the basis for both creditworthy years (which call for the average 
long-term fixed rate in France) and uncreditworthy years (which call for 
the highest long-term fixed rate in France plus a risk premium). Com- 
merce’s investigation revealed that banks in France do not vary the in- 
terest rates charged to account for a customer’s good standing or the 
risk associated with a loan. 


2. Discount Interest Rate: 


In determining what portion of a countervailable grant or equity infu- 
sion is allocable to the POI, Commerce utilizes a discount rate which is 
adjusted depending on whether the company is creditworthy or uncred- 
itworthy at the time it receives the benefit. Commerce determined Usi- 
nor Sacilor was uncreditworthy in each year in which it received a 
countervailable grant or equity infusion, and consistent with the meth- 
odology developed in Final Affirmative Countervailing Duty Deter- 
mination: Certain Hot Rolled Lead and Bismuth Carbon Steel Products 
From France, 58 Fed. Reg. 6,221, 6,225 (Dep’t Comm. 1993) (final de- 
term.) (“France Bismuth”), selected the long-term fixed rate it used as 
the benchmark interest rate for the discount interest rate. 


3. Inclusion of Usinor Sacilor’s French-Produced Merchandise in the 
Sales Denominator: 


Once Commerce has determined a countervailable subsidy exists, it 


calculates the per-unit subsidy rate by dividing the amount of the subsi- 
dy, decreased by certain offsets, by the appropriate portion of the subsi- 
dized firm’s sales. Because Commerce determined the countervailable 
subsidies received by Usinor Sacilor were “tied” to its production in 
France, Commerce adjusted the sales denominator to include only sales 
of merchandise Usinor Sacilor produced in France, and to exclude sales 
of merchandise Usinor Sacilor produced outside of France. 

At verification, Commerce determined the figures submitted by Usi- 
nor Sacilor for total sales of French-produced merchandise were accu- 
rate, with one exception. Commerce determined some of the sales 
Usinor Sacilor categorized as sales of French-produced merchandise 
were in fact re-sales of merchandise purchased from Usinor Sacilor’s 
German group producers or resellers. Therefore, in calculating the final 
sales denominator, Commerce “excluded * * * an amount equal to the 
value of sales made by Usinor Sacilor group companies outside France to 
Usinor Sacilor group companies within France. This sales value repre- 
sents sales of foreign production and, therefore, must be excluded from 
the denominator.” General Issues Appendix, 58 Fed. Reg. at 37,235. 


4. FO.B. (Port) Value: 


In calculating the sales denominator, Commerce endeavors to obtain 
the FO.B. (port) value of the merchandise at issue. Usinor Sacilor, how- 
ever, does not record FO.B. (port) value in the regular course of busi- 
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ness, and therefore it included two methodologies! in its questionnaire 
responses in an effort to assist Commerce in calculating an accurate 
FO.B. (port) value for the French-produced sales. Following verifica- 
tion, Commerce concluded Usinor Sacilor had “attempted to provide the 
Department with as accurate an estimate as possible of its sales value 
based on FO.B. (port)” and decided to “use[ | the particular percent- 
age provided in the [questionnaire] responses to derive the amount of 
transportation charges to be deducted from the sales value of French- 
produced merchandise.” General Issues Appendix, 58 Fed. Reg. at 
37,238. 
STANDARD OF REVIEW 

In reviewing a final determination of the Commerce Department, this 
Court will sustain the determination unless it is “unsupported by sub- 
stantial evidence on the record, or otherwise not in accordance with 
law.” 19 U.S.C. § 1516a(b)(1)(B)(i) (1988). Substantial evidence is that 
which “’a reasonable mind might accept as adequate to support a con- 
clusion.’” Universal Camera Corp. v. NLRB, 340 U.S. 474, 477, 71 S.Ct. 
456, 459, 95 L.Ed. 456 (1951) (citation omitted), quoted in Matsushita 
Elec. Indus. Co., Ltd. v. United States, 3 Fed. Cir. (T) 44, 51, 750 F2d 927, 
933 (1984). 

The Court must accord substantial weight to the agency’s interpreta- 
tion of the statute it administers. American Lamb Co. v. United States, 4 
Fed. Cir. (T) 47, 54, 785 F.2d 994, 1001 (1986) (citations omitted). While 
Commerce has discretion in choosing one interpretation over another, 
“(t]he traditional deference courts pay to agency interpretation is not to 
be applied to alter the clearly expressed intent of Congress.” Board of 
Governors of the Fed. Reserve Sys. v. Dimension Fin. Corp., 474 U.S. 361, 
368, 106 S.Ct. 681, 686, 88 L.Ed.2d 691 (1986), cited in Ceramica Regio- 
montana, S.A. v. United States, 10 CIT 399, 405, 636 F Supp. 961, 966 
(1986) (“[T]his Court will not allow an agency, under the guise of lawful 
discretion, to contravene or ignore the intent of the legislature or the 
guiding purpose of the statute.”), aff’d, 5 Fed. Cir. (T) 77, 810 F2d 1137 
(1987). The Court is not to substitute its own determination for the 
agency’s, but rather is to determine whether Commerce’s determina- 
tion is supported by substantial evidence on the record and is otherwise 
in accordance with law. See, e.g., Consolo v. Federal Maritime Comm’n, 
383 U.S. 607, 620, 86 S.Ct. 1018, 1026 (1966) (noting “the possibility of 
drawing two inconsistent conclusions from the evidence does not pre- 
vent an administrative agency’s finding from being supported by sub- 
stantial ev 95 L.Ed. at 467-68 (1951) (the reviewing court may not “even 
as to matters not requiring expertise * * * displace the [agency’s] choice 
between two fairly conflicting views, even though the court would justi- 
fiably have made a different choice had the matter been before it de 
novo”). 


a 4 Sat 
*° One methodology estimated an F.O.B. (port) value by deducting transportation costs incurred by Usinor Sacilor 

outside of France, while the second methodology estimated an F.O.B. (port) value by deducting a particular percentage 
S : j I , gat F 

of Usinor Sacilor’s sales. See General Issues Appendix, 58 Fed. Reg. at 37,237 
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DISCUSSION 
Part I 

Plaintiffs raise the following ten challenges to the Final Determina- 
tion. 

A. Usinor Sacilor’s Equityworthiness as of 1991: 

Inland Steel first argues Commerce’s determination that Usinor Saci- 
lor was equityworthy in 1991 is unreasonable and unsupported by re- 
cord evidence. In advancing this argument, Inland Steel makes three 
assertions. First, plaintiffs maintain Commerce ignored precedent by 
refusing to rely on audited information obtained from Usinor Sacilor, 
and instead improperly based its analysis on a McKinsey & Company re- 
port which evaluated Usinor Sacilor’s future prospects. Second, plain- 
tiffs contend Commerce improperly delegated its responsibility by 
relying on the McKinsey report, which plaintiffs assert did not analyze 
potential investments in Usinor Sacilor according to the “reasonable in- 
vestor” standard, and that Commerce improperly applied a cost-to-gov- 
ernment standard in analyzing the report. Finally, plaintiffs assert 
Commerce unreasonably determined not to countervail other equity in- 
fusions received by Usinor Sacilor from the GOF in 1991, based on its 
determination Usinor Sacilor was equityworthy at that time. 

Defendant responds “[a]lthough Commerce could not discuss its find- 
ings in detail in its final determination because significant evidence on 
which it relied * * * was proprietary, its analysis, nevertheless, was fact- 
intensive and reflected a thorough consideration of the record evidence 
and points raised by the parties.” (Def.’s Mem. in Opp’n to Pls.’ and Def.- 
Intervs.’ Mots. for J. on Agency R. (“Def.’s Br.”) at 103.) In responding to 
Inland Steel’s criticism that Commerce failed to explain which financial 
ratios were significant to its analysis, the government notes “the final 
determination shows that Commerce considered numerous relevant 
current and past financial ratios.” (Id. at 104 (footnote omitted).) Addi- 
tionally, in response to Inland Steel’s criticism that ratios calculated us- 
ing Usinor Sacilor’s audited financial information did not support the 
conclusion a reasonable private investor would invest in Usinor Sacilor 
in 1991, the government observes “Commerce did not make a definitive 
conclusion at this point because its equityworthiness methodology re- 
quires it to consider * * * not only the relevant financial ratios, but also 
evidence * * * regarding the future prospects of a firm.” (Id. at 105 (cit- 
ing General Issues Appendix, 58 Fed. Reg. at 37,244).) According to the 
government, Commerce concluded Usinor Sacilor was equityworthy in 
1991, “only after considering and weighing not only the relevant finan- 
cial rations but also the Swiss consulting report.” (Id. at 106.) 

The Court is not persuaded by plaintiffs’ arguments. Initially, the 
Court notes the Proposed Regulations specify four criteria Commerce 
will consider in determining whether a company is equityworthy. Those 
criteria are: 

(i) Current and past indicators of a firm’s financial health calcu- 
lated from that firm’s statement and accounts * * *; 
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(ii) Future financial prospects of the firm, including market studies, 
economic forecasts, and project or loan appraisals; 

(iii) Rates of return on equity in the three years prior to the govern- 
ment equity infusion; and 

(iv) Equity investment in the firm by private investors. 


Proposed Regulations, 54 Fed. Reg. at 23,381 (to be codified at 19 C.FR. 
§ 355.44(e)(2)). The text of the Final Determination indicates Com- 
merce considered both historical and forward-looking information in 
evaluating Usinor Sacilor’s equityworthiness in 1991. See Final Deter- 
mination, 58 Fed. Reg. at 37,306 (stating “we have looked to both the 
relevant financial data and the Swiss consulting report” in concluding 
Usinor Sacilor was equityworthy in 1991). 

The Court rejects plaintiffs’ assertion Commerce ignored audited fi- 
nancial information obtained from Usinor Sacilor and improperly based 
its determination on the McKinsey report. As noted above, the Final De- 
termination specifically states Commerce reached its equityworthiness 
determination after evaluating both the financial data obtained from 
Usinor Sacilor and the McKinsey report. The Court finds Commerce’s 
consideration of various financial ratios for Usinor Sacilor as well as the 
McKinsey report complies with the Proposed Regulations. 

Additionally, the Court rejects Inland Steel’s argument Commerce 
improperly delegated its responsibility by relying on the report, which 
plaintiffs assert utilizes a “cost-to-government” standard in evaluating 
Crédit Lyonnais’ purchase of a twenty percent stake in Usinor Sacilor. 
The Court notes Commerce’s decision to utilize information contained 
in the McKinsey report was made with considerable thought, and only 
after an independent review of the report’s analysis and findings. See 
Memorandum from Julie Anne Osgood to Susan Kuhbach re: Equity- 
worthy and Creditworthy Analysis of Usinor Sacilor, Def.-Interv. App., 
Tab 4 at 4-6 (hereinafter “Equityworthy and Creditworthy Memoran- 
dum”). The Court also notes plaintiffs’ assertion the McKinsey report 
does not analyze the transaction from the standpoint of a reasonable 
private investor in incorrect. The McKinsey report states quite plainly 
that it evaluated Crédit Lyonnais’ acquisition of Usinor Sacilor shares 
from the perspective of a private investor. See McKinsey Report, Def. 
App., Tab 19 at 1 (“it is also a question of determining whether the ac- 
quisition of shares in Usinor Sacilor by Crédit Lyonnais corresponds to 
the action of a private investor who decides to make a contribution to 
risk capital by following criteria that identify normal conditions of a 
market economy”); id. at 9 (“The issue here is to determine whether an 
investor, regardless of whether he belongs to the public or private sector, 
could be interested in investing in the Group, based on objective criteria 
for making the decision, relevant to the normal conditions of a market 
economy.”). 

Additionally, the Court notes Commerce specifically examined wheth- 
er the transaction between Crédit Lyonnais and Usinor Sacilor[ | as 
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plaintiffs contend. A memorandum prepared by Commerce analyzing 
Usinor Sacilor’s equityworthiness and creditworthiness states 
the consultants did consider whether there could bea[_ |. This is 
evident in their statement in the report that [ |. 


Equityworthy and Creditworthy Analysis of Usinor Sacilor, Def.-In- 
tervs. App., Tab 4 at 5. 

Finally, the Court rejects Inland Steel’s argument that Commerce im- 
properly failed to countervail other equity infusions received by Usinor 
Sacilor in 1991. Based on the reasons discussed above, the Court finds 
Commerce’s determination that Usinor Sacilor was equityworthy as of 
1991 is supported by substantial evidence on the record and is otherwise 
in accordance with law, and accordingly Commerce appropriately deter- 
mined not to countervail other equity infusions received by Usinor Saci- 
lor in 1991. 


B. Benefits Received by Usinor Sacilor From PACS Outstanding During 
the POI: 
Commerce determined not to countervail the benefits Usinor Sacilor 
received from PACS prior to their conversion in 1991 stating 


[b]ecause we do not prorate equity benefits to correspond to the 
amount of time the equity was “outstanding” during the year of re- 
ceipt, we can only countervail the equity portion of debt to equity 
conversions in the year of conversion. To do otherwise would lead to 
overcountervailing. 
(Br. in Supp. of Pls.’ R. 56.2 Mot. for J. Upon the Agency R. (“Pls.’ Br.”) at 
27 (quoting Final Determination, 58 Fed. Reg. at 37,312).) Plaintiffs 
challenge Commerce’s decision not to countervail the benefits con- 
ferred by PACS which were outstanding during a portion of the POI, 
contending Commerce’s determination is contrary to law. Plaintiffs ar- 
gue certain PACS, converted to equity during the POI in March 1991, 
gave rise to two separate and countervailable subsidies, “one, a soft 
loan, benefitting the company for the first (approximately) two months 
of the POI, and the other, an equity infusion benefitting the company for 
the POI’s last ten months.” (Id. at 27.) Plaintiffs challenge Commerce’s 
statement it was concerned about over countervailing, noting “the fact 
remains that the conversion was not countervailed. Thus, countervail- 
ing the benefit derived from the loans during part of the POI presents no 
risk of ‘over countervailing.” (Id. at 27.) Finally, plaintiffs assert the 
PACS were undisputedly inconsistent with commercial considerations, 
and thus satisfy the statute’s definition of a subsidy upon which coun- 
tervailing duties “shall” be imposed.!® 
In response, the government contends Commerce properly followed 
its “longstanding practice of valuing equity infusions * * * as though 
they were in the possession of the recipient firm for the entire year of 
receipt regardless of when actually received during that year.” (Def.’s 


16 See supra n.4 
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Br. at 60.) The government asserts Commerce developed this methodol- 
ogy “principally for administrative convenience and because of the diffi- 
culty that it would encounter in trying to calculate subsidy benefits for 
varying periods of days rather than on a yearly basis.” (Id. at 60-61.) 

The Court notes while the methodology adopted and utilized by Com- 
merce calculates the benefits received by companies on a yearly basis, 
and therefore arguably is not as precise as it might be in measuring 
benefits conferred on a company, Commerce’s methodology is a reason- 
able means of carrying out the statute’s mandate. In reviewing an 
agency’s interpretation of a statute in which Congress has left a gap, this 
Court examines whether the agency’s interpretation of the statute is 
reasonable. See Chevron U.S.A. v. Natural Resources Defense Council, 
Inc., 467 US. 837, 844, 1048.Ct. 2778, 2782, 81 L.Ed.2d 694 (1984) (sta- 
ting “a court may not substitute its own construction of a statutory pro- 
vision for a reasonable interpretation made by the administrator of an 
agency”). The Court finds Commerce’s determination not to counter- 
vail the benefits received by Usinor Sacilor from the outstanding PACS 
during the first few months of 1991 is a reasonable interpretation of the 
statute and is supported by substantial evidence on the record and is 
otherwise in accordance with law. Accordingly, that portion of Com- 
merce’s Final Determination is sustained. 


C. Treatment of Stockholders’ Advances as Grants: 

In the Final Determination, Commerce concluded the shareholders’ 
advances received by Usinor and Sacilor between 1982 and 1986 were 
grants, noting “no shares were received [by the GOF] for them.” See Fi- 
nal Determination, 58 Fed. Reg. at 37,307. Based on its conclusion the 
shareholders’ advances were grants when provided, Commerce deter- 
mined the countervailable event occurred when the advances were re- 
ceived by Usinor and Sacilor between 1982 and 1986. Plaintiffs 
challenge Commerce’s determination, arguing the shareholders’ ad- 
vances were debt (not grants) when provided, and therefore, Usinor Sa- 
cilor’s 1986 write-off of the debt created by the shareholders’ advances 
was a countervailable event. 

Plaintiffs assert “(t]he companies had no obligation to pay interest on 
the funds advanced, but were plainly obligated to repay the principal as 
they accounted for the |shareholders’ advances] by creating a new ‘li- 
ability’ category on their balance sheets.” (Pls.’ Br. at 28 (footnote 
omitted).) Plaintiffs contend Commerce “significantly undervalued|[ | 
the subsidy” as a result of its determination that “the [shareholders’ ad- 
vances] were grants when provided, rather than debt, and that the be- 
stowal of these funds, not the 1986 write-off of the debt, constituted the 
subsidy.” (Id. at 29 (citing Final Determination, 58 Fed. Reg. at 37,307).) 
Plaintiffs dispute Commerce’s determination the shareholders’ ad- 
vances were grants at the outset, contending it is contrary to and not 
supported by record information. In support of its argument, plaintiffs 
note Usinor Sacilor has admitted: the shareholders’ advances were 
debt; Usinor Sacilor did not record the shareholders’ advances as “in- 
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come” on its annual financial statements (even though its practice was 
to record donated funds not giving rise to liability as “income”); Usinor 
Sacilor converted the shareholders’ advances in 1986 in order to avoid 
taxation associated with loan forgiveness; and French law and account- 
ing practice provide shareholders’ advances create debts and must be 
treated as loans, absent an explicit agreement to the contrary. According 
to the plaintiffs, “(t]he Department’s determination was * * * internally 
inconsistent; in its view, funds which were ‘donated’ to the companies by 
the GOF and carried with them no liability at all, were later turned into 
equity (with a concomitant expectation of return) in the 1986-87 re- 
structuring.” (Id. at 32 (emphasis omitted).) 

The government responds substantial evidence on the record sup- 
ports Commerce’s findings the shareholders’ advances were nonrecur- 
ring grants at the time they were made. The government’s brief 
specifically asserts “[t]here was no evidence of loan or repayment agree- 
ments, payment schedules or actual principal or interest payments be- 
ing made, nor was there any other evidence tending to show that the 
GOF or Usinor Sacilor contemplated a repayment obligation.” (Def.’s 
Br. at 64.) The government also challenges Inland Steel’s assertion Usi- 
nor Sacilor did not treat the shareholders’ advances as loans by account- 
ing for them in a debt account, but rather “Usinor Sacilor listed [the 
shareholders’ advances] in a hybrid debt/equity category.” (Id. at 65.) 
Further, the government asserts “the listing is inconclusive, as it equal- 
ly could be argued that the listing is an acknowledgment that the ad- 
vances were considered to be equity instruments.” (Id.) 

Additionally, the government contends Commerce’s determination 
the shareholders’ advances were exceptional, and therefore nonrecur- 
ring, is supported by substantial record evidence. The government’s 
brief asserts “[dJespite the fact that these advances were provided on a 
somewhat regular basis from 1982 to 1986, each advance required spe- 
cific approval by the GOF.” (Id. at 66-67.) The government also argues 
the shareholders’ advances were exceptional because “they clearly did 
not represent a long-term solution to Usinor’s and Sacilor’s financial 
problems. Rather, the advances were given by the GOF merely to pro- 
vide time for the development of a long-term solution.” (Id. at 67.) 

The Court is unpersuaded by plaintiffs’ arguments. Despite plain- 
tiffs’ statement that Usinor Sacilor was “plainly obligated to repay the 
principal as they accounted for the [shareholders’ advances] by creating 
a new ‘liability’ category on their balance sheet”, (Pls.’ Br. at 28), plain- 
tiffs fail to point to any record evidence which definitively establishes 
the existence of a repayment obligation on the part of Usinor and Saci- 
lor. Indeed, as defendant notes, the record contains “no evidence of loan 
or repayment agreements, payment schedules or actual principal or in- 
terest payments being made, nor was there any other evidence tending 
to show that the GOF or Usinor Sacilor contemplated a repayment ob- 
ligation.” (Def.’s Br. at 64.) 
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The Court also finds unpersuasive Inland Steel’s contention the 
shareholders’ advances should be considered debt based on Usinor Saci- 
lor’s treatment of the advances on its balance sheets. In asserting Usi- 
nor Sacilor treated the shareholders’ advances as “long-term debt”, 
plaintiffs cite to materials prepared by Usinor Sacilor in responding to 
Commerce questionnaires in 1992. The Court notes, however, that con- 
temporaneous financial statements and accompanying notes prepared 
by Usinor Sacilor between 1982 and 1985 classify the shareholders’ ad- 
vances as either contributions set aside for a future capital increase or as 
other equity. (See Mem. in Opp’n to Pls.’ R. 56.2 Mot. for J. on the Agency 
R. (“Def.-Intervs.’ Opv’n Br.”) at 27.) 

The Court additionally rejects Inland Steel’s argument that Usinor 
Sacilor’s conversion of the shareholders’ advances to common stock in 
1986 is inconsistent with its treatment of the advances as grants prior to 
the conversion. The Court finds Usinor Sacilor’s conversion of the 
grants into common stock in 1986 was made pursuant to article 241 of 
the Law of July 24, which requires the maintenance of equity to stated 
capital ratio of one to two. The reclassification was necessary because 
article 241 counts only pure equity, not grants or quasi-equity, towards 
the mandatory ratio. 

Finally, the Court rejects plaintiffs’ contention that under French law 
shareholders’ advances create debts and must be treated as loans. While 
French law may generally provide shareholders’ advances create debts 
and must be treated as loans, the record evidence clearly establishes a 
different arrangement was reached between Usinor Sacilor and the 
GOF with respect to the shareholders’ advances at issue in this case. 
The Court finds Commerce’s determination the shareholders’ advances 
received by Usinor Sacilor were grants when provided and that the 
countervailable event occurred in 1986 when the grants were converted 
to common stock is supported by substantial evidence on the record and 
is otherwise in accordance with law. 


D. Provision of FDES Loans on Terms Consistent with Commercial 
Considerations: 


The outstanding principal on two groups of FDES loans issued to Usi- 
nor Sacilor during the 1980s was consolidated on July 1, 1990 into two 
loan instruments which were outstanding during the POI. Commerce 
determined the consolidations “resulted in a different structure for the 
loan and a different interest rate”, treated them as if they were new 
loans in 1990 and examined the consolidated loans to determine wheth- 
er they were consistent with commercial considerations. Final Deter- 
mination, 58 Fed. Reg. at 37,311. In the Preliminary Affirmative 
Countervailing Duty Determinations: Certain Steel Products From 
France and Alignment of Final Countervailing Duty Determination: 
Certain Steel Products From France, 57 Fed. Reg. 57,785 (Dep’t Comm. 
1992) (prelim. determ.) (“Preliminary Determination”), Commerce de- 
termined the consolidated loans were countervailable. In the Final De- 
termination, however, Commerce concluded the consolidated loans 
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were not countervailable when compared with the benchmark interest 
rate. 

A fourth challenge raised by plaintiffs asserts substantial record evi- 
dence does not support Commerce’s determination that certain FDES 
loans on Usinor Sacilor’s books during the POI were consistent with 
commercial considerations. According to plaintiffs, by utilizing the Cré- 
dit National equipment loan rate as the benchmark rate, Commerce 
committed three errors. First, plaintiffs contend Commerce abandoned, 
without explanation, its policy of using a nongovernment source of 
funding in selecting a benchmark interest rate. Additionally, plaintiffs 
assert Commerce improperly determined Crédit National loans are not 
countervailable. Finally, plaintiffs contend Commerce’s determination 
that Crédit National’s equipment loan rate reflects the cost of corporate 
long-term borrowing cannot form the basis for Commerce’s selection of 
a benchmark rate. 

Defendant responds Commerce acted properly in selecting Crédit Na- 
tional’s equipment loan rate as the benchmark rate in analyzing wheth- 
er the consolidated loans were made at preferential rates. The 
government advances three arguments that Commerce acted properly. 
First, the government contends Commerce selected the highest long- 
term fixed interest rate from among the available evidence. The govern- 
ment contends plaintiffs are mistaken in asserting Commerce’s 
selection of the Crédit National equipment loan rate as the benchmark 
interest rate failed to comply with Section 355.(b)(6)(iv) of the Proposed 
Regulations, which requires the selection of the highest long-term fixed 
interest rate commonly available as the benchmark interest rate. The 
government asserts “record evidence showed that the [International 
Monetary Fund] rate included both short-term and long-term borrow- 
ing, while section 355.44(b)(6)(iv) directs Commerce to use a long-term 
interest rate.” (Def.’s Br. at 112 (footnote omitted).) The government 
notes Commerce’s selection of Crédit National’s equipment loan rate 
satisfied the Proposed Regulations, because it “reflected exclusively ‘the 
cost of corporate long-term borrowing.’” (Id. at 112-13 (citing Final De- 
termination, 58 Fed. Reg. at 37,314).) 

Second, the government asserts Commerce’s selection of Crédit Na- 
tional’s equipment loan rate is consistent with Commerce’s past prac- 
tice. Initially, the government notes “Inland Steel does not cite to any 
Commerce cases to support its characterization of Commerce’s past 
practice,” and continues on to note “[a] review of relevant Commerce 
cases * * * shows that Commerce frequently uses rates based on govern- 
ment-owned bank loans, * * * provided that the program from which the 
loans originate is not * * * specific.” (Id. at 113.) Because Commerce did 
not determine the Crédit National equipment loans were specific, the 
government contends Commerce’s “use [of] the rates on [Crédit Nation- 
al’s equipment] loans as possible benchmark interest rates” was consis- 
tent with its past practice and was supported by substantial evidence on 
the record and otherwise in accordance with law. (Id. at 114.) 
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Finally, the government contends Commerce properly selected a 
country-wide rate for use as the benchmark interest rate. The govern- 
ment contends Inland Steel’s assertion that Commerce erred by utiliz- 
ing the Crédit National equipment loan rates because those rates were 
not company-specific is without merit. The government notes Com- 
merce’s statement in the Preliminary Determination that “Usinor Saci- 
lor did not report its actual cost for long-term fixed-rate debt”, 
Preliminary Determination, 57 Fed. Reg. at 57,787, and asserts the Pro- 
posed Regulations direct Commerce to utilize a long-term, fixed interest 
rate commonly available in France. Therefore, “when Commerce even- 
tually selected the Crédit National equipment loan rates as the bench- 
mark interest rates (in the final determination), it was not attempting 
to find acompany-specific rate”, but rather “Commerce was attempting 
to find a country-wide rate, regardless of whether Usinor Sacilor had ac- 
cess to it.” (Def.’s Br. at 115.) 

The Court is not persuaded by plaintiffs’ arguments. First, the Court 
notes the Proposed Regulations state that in selecting a benchmark 
rate, “[wlhere necessary, * * * the Secretary may use loans made avail- 
able under one or more government programs, provided that any such 
program is not deemed to be selective.” Proposed Regulations, 54 Fed. 
Reg. at 23,281 (to be codified at 19 C.ER. § 355.44(b)(7)). In the Final 
Determination, Commerce found the Crédit National equipment loan 
rates “to be more consistent with our Regulations than either the IMF 
or the PIBOR rates because they reflect the cost of corporate long-term 
borrowing”, Final Determination, 58 Fed. Reg. at 37,314, indicating 
Commerce considered non-government sources of financing in calculat- 
ing a benchmark interest rate, but concluded the Crédit National equip- 
ment loan rates were more appropriate for use in calculating the 
benchmark rate. Additionally, the Court notes Commerce determined 
the IMF rates were inappropriate for use as a benchmark interest rate 
because they included both short- and long-term interest rates, con- 
trary to the Proposed Regulations. See Preliminary Determination Dis- 
closure Documents, Def. App. Tab 11, attachment; Proposed 
Regulations, 54 Fed. Reg. at 23,381 (to be codified at 19 C.FR. 
§ 355.44(b)(6)(iv)). 

Additionally, the Court rejects Inland Steel’s contention the method- 
ology utilized by Commerce in the Final Determination departed im- 
properly from its past practice. The Court observes Commerce’s 
utilization of rates based on non-specific government-owned bank loans 
in the Final Determination does not represent the first time Commerce 
has utilized such rates. See, e.g., Final Affirmative Countervailing Duty 
Determination; Industrial Phosphoric Acid from Israel, 52 Fed. Reg. 
25,447, 25,448-49, 25,452 (Dep’t Comm. 1987); Final Affirmative Coun- 
tervailing Duty Determination and Countervailing Duty Order; Certain 
Frest (sic) Cut Flowers from Ecuador, 52 Fed. Reg. 1,361, 1,364, 
1,366-67 (Dep’t Comm. 1987). The Court finds not only is Commerce’s 
utilization of the Crédit National equipment loan rate consistent with 
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its past practice, but it also is consistent with the requirements estab- 
lished in the Proposed Regulations. 

Second, the Court rejects Inland Steel’s contention the Crédit Nation- 
al equipment loan rates cannot be used in calculating a benchmark in- 
terest rate because those loans are specific, and thus violate the 
Proposed Regulations’ condition that loans made available under gov- 
ernment programs that are “deemed to be selective” cannot be used in 
calculating a benchmark interest rate. Proposed Regulations, 54 Fed. 
Reg. at 23,381 (to be codified at 19 C.ER. § 355.44(b)(7)). This matter is 
discussed more fully below. See infra Part LF. 

Finally, the Court rejects Inland Steel’s assertion that Commerce im- 
properly utilized the Crédit National equipment loan rates in calculat- 
ing a benchmark interest rate based on its determination the Crédit 
National rates “reflect the cost of corporate long-term borrowing”, Fi- 
nal Determination, 58 Fed. Reg. at 37,314, is an inappropriate basis for 
the selection of a benchmark interest rate. The Court notes the 
Proposed Regulations establish a two-track approach to selecting a 
benchmark interest rate, differentiating between calculating a compa- 
ny-specific benchmark rate and a country-wide benchmark rate. See 
Proposed Regulations, 54 Fed. Reg. at 23,380 (to be codified at 19 C.ER. 
§ 355.44(b)(4)(i)-(ili) (providing for the calculation of a company-specif- 
ic benchmark interest rate based on a loan taken out, or a debt obliga- 
tion issued, “by the firm receiving the government loan”); 
§ 355.44(b)(4)(iv)-(v) (providing for the calculation of a country-wide 
benchmark interest rate based on “[t]he national” long-term fixed or 
variable interest rate “in the country in question”)). Because “Usinor 
Sacilor did not report its actual cost for long-term fixed-rate debt”, Pre- 
liminary Determination, 57 Fed. Reg. at 57,787, Commerce calculated a 
benchmark interest rate based on the country-specific provisions set out 
in the Proposed Regulations. 

Contrary to plaintiffs’ contention Commerce improperly selected 
Crédit National’s equipment loan rate as a benchmark based on its ob- 
servation those rates “reflect the cost of corporate long-term borrow- 
ing”, the Court finds this is the type of consideration the Proposed 
Regulations intended Commerce to undertake. As plaintiffs note “the 
very purpose of selecting a benchmark interest rate is to estimate the 
loan recipient’s alternative (unsubsidized) cost of loan capital.” (Pls.’ 
Br. at 35.) The Court observes that in determining the Crédit National 
equipment loan rates “reflect the cost of corporate long-term borrow- 
ing”, Commerce is complying with the Proposed Regulations’ direction 
that a country-specific rate be utilized where a company-specific rate is 
unavailable. Accordingly, the Court rejects plaintiffs’ challenges and 
finds Commerce’s use of Crédit National’s equipment loan rates as the 
benchmark interest rate in evaluating whether the FDES loans consoli- 
dated in 1990 were countervailable is supported by substantial evidence 
on the record and is otherwise in accordance with law. 
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E. Benefits Received by Usinor Sacilor From CFDI Loans: 


Plaintiffs next contest Commerce’s calculation of the benefits con- 
ferred upon Usinor Sacilor by loans issued by the Caisse Francaise de 
Developpement Industriel (“CFDI”). Plaintiffs raise four specific objec- 
tions concerning Commerce’s actions with respect to this portion of the 
investigation. 


1. Commerce’s Selection of A[ /] to Calculate the Benefits Conferred 
Upon Usinor Sacilor: 


The first objection raised by plaintiffs asserts Commerce improperly 
selected[ |. According to plaintiffs, Commerce calculated the benefits 
certain CFDI loans conferred upon Usinor Sacilor usingits[ |, in both 
the France Bismuth investigation and the Preliminary Determination. 
Plaintiffs assert Commerce’s application ofits[ | departs without any 
explanation from its prior methodology, and therefore must be remand- 
ed because “[w]hile the Department is permitted to change its method- 
ology, it may not apply an utterly new methodology, which could not 
possibly have been anticipated during the investigation, without ex- 
plaining why.” (Pls.’ Br. at 41 (footnote omitted).) 

The defendant responds Commerce properly analyzed the CFDI loans 
given the record evidence. According to the defendant, in analyzing the 
CFDI loans, Commerce “applied [ |” because “Commerce was able to 
identify and verify| |, [and] it would have been inappropriate for Com- 
merce to use| |.” (Def.’s Br. at 72, 73.) Defendant also responds to 
plaintiffs’ assertion that Commerce acted inconsistently by[ |] in the 
France Bismuth investigation and not in the investigation presently un- 
der review. According to the defendant, “Commerce was unable to|[ | 
[in the France Bismuth investigation] because ‘respondents did not pro- 
vide legible repayment schedules.’” (Jd. at 73.) 

The Court rejects plaintiffs’ contention Commerce improperly ap- 
plied its [| | in measuring the countervailable benefits conferred on 
Usinor Sacilor by the CFDI loans. While plaintiff's note Commerce ap- 
plied its[ ]in the France Bismuth investigation and the Preliminary 
Determination, they fail to note Commerce [_ | because “respondents 
did not provide legible repayment schedules” for the CFDI loans. See Fi- 
nal Determination Concurrence Memorandum, Def. App. Tab 16 at 20. 
The Court finds Commerce’s identification and verification of[ ]ofthe 
CFDI loans makes Commerce’s application of its[ | appropriate. See 
Company Verification Report, Def. App. Tab 1 at 29; Supplemental 
Company Response, Def. App. Tab 7, Ex. 12—A, 1 I. Moreover, the Court 
notesthe[ | was not, as plaintiffs contend, an “utterly new methodolo- 
gy”, (Pls.’ Br. at 41), but rather was a methodology established in the 
Proposed Regulations, the application of which was justified based on 
the information obtained during verification. The Court finds Com- 
merce’s application ofits[ ]in measuring the countervailable benefits 
conferred on Usinor Sacilor by the CFDI loans is supported by substan- 
tial evidence on the record and is otherwise in accordance with law. 
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2. Commerce’s[  ]: 


Plaintiffs’ second challenge to Commerce’s calculations of the bene- 
fits conferred upon Usinor Sacilor by certain CFDI loans asserts Com- 
merce erred by| |. According to plaintiffs, these [ |. (Pls.’ Br. at 42.) 
Plaintiffs also argue Commerce erroneously departed from the method- 
ology applied in the Preliminary Determination and the France Bis- 
muth investigation by{ |inthe Final Determination. Finally, plaintiffs 
contend even though [ _]. (Id. at 43.) 

In response, defendant quotes Commerce’s verification report which 
notes 


| ] 


(Def.’s Br. at 74 (quoting Company Verification Report, Def. App. Tab 1 
at 30).) Additionally, defendant asserts it is Commerce’s practice to allo- 
cate interest payments to the year in which they are actually made. Fi- 
nally, defendant rejects plaintiffs’ argument Commerce treated the 
payments inconsistently in the France Bismuth investigation and the 
Preliminary Determination. Defendant asserts “Commerce did treat 
[ ]” in the France Bismuth investigation. (Id. at 75.) 

The Court rejects plaintiffs’ arguments. First, the Court notes plain- 
tiffs’ assertion that Commerce didnot[ |inthe France Bismuth inves- 
tigation and the Preliminary Determination is incorrect. The Court 
notes Commerce did count Usinor Sacilor’s[  ].17 

Second, the Court rejects Inland Steel’s contention that the[ | (Pls.’ 
Br. at 43 (emphasis omitted).) The Court observes the arrangement by 
which the GOF and Usinor Sacilor agreed Usinor Sacilor would make 
{| | was in the form of an amendment of [| | CFDI loans. The Court 
finds Commerce’s treatment of the [ | attached to the CFDI loans as 
[ ]onthe CFDI loans was reasonable, is supported by substantial evi- 
dence on the record and is otherwise in accordance with law. 

Finally, the Court rejects plaintiffs’ argument that [ |. The Court 
finds Commerce’s allocation of [ ] is consistent with Commerce’s past 
practice and the Proposed Regulations. The Court notes the Proposed 
Regulations explicitly state in calculating the benefits conferred upon a 
company, Commerce determines [ |]. Additionally, the Court notes 
Commerce’s allocation of [ |] is consistent with its practice in past in- 
vestigations. See, e.g., Final Affirmative Countervailing Duty Deter- 
mination and Countervailing Duty Order; Carbon Steel Butt-weld Pipe 
Fittings from Thailand, 55 Fed. Reg. 1,695, 1,697 (Dep’t Comm. 1990); 
Final Affirmative Countervailing Duty Determination and Partial 
Countervailing Duty Order; Ball Bearings and Parts Thereof from Thai- 
land; Final Negative Countervailing Duty Determinations: Antifriction 
Bearings (Other Than Ball or Tapered Roller Bearings) and Parts 


17 The Court notes the administrative record in the France Bismuth determination is not part of the administrative 
record of the case presently under review. Those records, however, are on file with the Court and were reviewed in order 
to determine the accuracy of Inland Steel’s characterizatior of the France Bismuth investigation. See, e.g., Win-Tex 
Products, Inc. v. United States, 17 CIT 786, 789, 829 F. Supp. 1349, 1352 (1993) (noting “indisputable facts like the 
agency’s own prior determinations may be judicially noticed by the court when such notice is requested by a party and is 
otherwise appropriate” 
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Thereof From Thailand; 54 Fed. Reg. 19,130, 19,132 (Dep’t Comm. 
1989). Accordingly, the Court finds Commerce’s allocation of [ | is sup- 
ported by substantial evidence in the record and is otherwise in accor- 
dance with law. 


3. Commerce’s Verification of [ J: 

A third challenge raised by plaintiffs asserts Commerce erred by “| | 
without verifying that this had indeed happened.” (Pls.’ Br. at 44 (foot- 
note omitted).) Plaintiffs assert Usinor Sacilor, which reported [  ], 
would have also reported[ |. Plaintiffs argue despite the fact that Usi- 
nor Sacilor[ |], Commerce “[  ].” (Id. at 45.) Plaintiffs contend Com- 
merce’s failure to base this calculation on verified evidence requires a 
remand. 

Commerce responds that in measuring the benefit arising from the 
CFDI loans, Commerce “[ ]” and that this calculation was “[ |.” 
(Def.’s Br. at 78.) Defendant’s response continues on to assert “Com- 
merce did not attempt to[ |, but rather “in accord with its consistent 
and longstanding practice, it treated [ |.” (Id. at 78.) 

The Court rejects plaintiffs’ argument Commerce failed to verify that 
[ |. The Court believes Inland Steel’s characterization misstates Com- 
merce’s methodology, and notes Commerce did not [|]. Rather, Com- 
merce treatedthe[ |. As previously noted, the Court finds Commerce’s 
methodology is supported by substantial evidence on the record and is 
otherwise in accordance with law. 


4. Commerce’s Use of Crédit National Equipment Loan Rates as the 
Benchmark Loan Rate to Countervail Certain CFDI Loans: 

Finally, plaintiffs argue Commerce’s decision to use Crédit National 
equipment loan rates in setting the benchmark interest rate used to cal- 
culate the benefits conferred on Usinor Sacilor by the CFDI loans is un- 
supported by record evidence and is not in accordance with law. Because 
the Court has addressed this contention in considerable detail, see infra 
Part I.G., the Court will not repeat its discussion. 


F. Specificity of Loans Usinor Sacilor Received from Crédit National: 

Plaintiffs continue their challenge of the Final Determination, assert- 
ing Commerce erred when it failed to countervail certain industry-spe- 
cific loans from Crédit National which benefitted Usinor Sacilor during 
1991. Plaintiffs raise four specific challenges to Commerce’s treatment 
of Crédit National’s loans to Usinor Sacilor which are discussed in more 
detail below. 


1. Commerce’s Prior Determinations Addressing the Specificity of 
Crédit National’s Loans: 


Plaintiffs contend Commerce’s Final Determination “reverse[s], 
without any explanation, earlier determinations with respect to the 
specificity of Credit National loans generally and Credit National loans 
to the French steel industry in particular during the relevant period 
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(1977-1987).” (Pls.’ Br. at 47 (emphasis omitted).)!® Plaintiffs assert 
Commerce’s failure to explain “what was incorrect about these earlier 
determinations or even what prompted their reconsideration in the first 
place” and “how its new specificity ruling is consistent with, or even re- 
motely connected to, facts in the record” requires a remand for Com- 
merce to address these issues. (Id. at 48, 49 (footnote omitted).) 

Commerce responds “[ilt is well-established that Commerce’s find- 
ings in a particular case are not binding on it in a subsequent case. Rath- 
er, Commerce’s findings in a particular case must be based solely on the 
facts in the administrative record of that case, regardless of the findings 
made in an earlier case.” (Def.’s Br. at 84.) Defendant goes on to note, at 
least with respect to Commerce’s finding of specificity in Final Affirma- 
tive Countervailing Duty Determinations; Certain Steel Products From 
France, 47 Fed. Reg. 39,332, 39,334 (Dep’t Comm. 1982) (final determ.) 
(“Certain Steel Products”), Commerce “found these loans to be specific 
not because the proffered evidence lacked probity, but rather because 
the GOF had not cooperated at verification.” (Id. at 85.) Defendant con- 
trasts this with the determination presently under review in which 
“Usinor Sacilor submitted probative evidence of general availability, 
and Commerce verified this information.” (Id. at 86.) 

The Court rejects plaintiffs’ arguments. The Court notes only Com- 
merce’s 1982 Certain Steel Products determination cited by Inland Steel 
is relevant to evaluating whether the Crédit National loans at issue are 
specific.!¥ The Court also notes Commerce’s determination that Crédit 
National loans were specific in the 1982 Certain Steel Products deter- 
mination was a result of the GOF’s failure to fully respond to Com- 
merce’s inquiries at verification. See Certain Steel Products, 47 Fed. 
Reg. at 39,334 (noting Commerce’s request to meet with Crédit Nation- 
al officials was denied and as a result Commerce was “unable to estab- 
lish that these loans * * * are generally available”). With respect to the 
present investigation, however, the record contains verified informa- 
tion supporting Commerce’s determination that Crédit National loans 
are generally available. See Final Determination, 58 Fed. Reg. at 37,311 
(noting “Credit National’s Annual Reports demonstrate that loans in 
these years were in fact provided to numerous sectors and were not dis- 
proportionately provided to the steel industry.”) 


2. Classification of All Crédit National Loans Within a Single Program: 
Plaintiffs also challenge Commerce’s alleged failure to “identify the 
‘program’ under which Usinor-Sacilor’s loans were provided.” (Pls.’ Br. 


18 The three determinations cited by plaint 
Duty Determinat 
Fi 1¢ Affirmatn ( unterva y 
11,974-75 (Dep’t Comm. 1983) (final determ.); 
Products From France, 47 Fed. Reg. 39,332, 39,334 
19 The plaintiffs’ references to Commerce’s determination in Final Affirmative Countervailing Duty Determina 
tion; Industr fitrocellulose From France, 48 Fed 1,971 (Dep’t Co 1983 determ.) and Final Affir- 
mative Countervailing Duty Determination; Brass Sheet and Strip Fror ice, 52 Fed. Reg. 1,218 (Dep’t Comm 
1987) (final determ.) are misplaced. In the Indu litrocellulose invest on, Commerce determined the ( 
National loan at issue “was of the ‘ordinary’ type and made on commer é 1. Re 1,975, while ir 
Brass Sheet i tigation Commerce determined one of the Credit National | 


export loan. 5 d. Reg. at 1,221 


y because it was an 
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at 50.) Plaintiffs contend Commerce’s analysis with respect to whether 
the Crédit National loans were de jure”® or de facto”! specific cannot be 
sustained by this Court. According to plaintiffs, “it is unreasonable and 
wholly inconsistent with the Department’s precedents to treat every- 
thing such an institution does as a single program.” (Id. at 51.) 

Defendant responds the program investigated by Commerce is this 
case was limited to loans originated by Crédit National. As for plaintiffs’ 
assertion Commerce improperly consolidated certain Crédit National 
activities into a single program, defendant responds “[t]he FDES, CFDI 
and ECSC loans are not included in [the charts verified by Com- 
merce |—nor in the Crédit National program being investigated here— 
because Crédit National did not originate them; rather, Crédit National 
merely administers them.” (Def.’s Br. at 89.) 

The Court rejects plaintiffs’ arguments. The Court notes the record 
contains verified information establishing the charts provided to and re- 
lied on by Commerce in concluding Crédit National loans are non-spe- 
cific include only information on loans originated by Crédit National. 
See GOF Verification Report, Def. App. Tab 4 at 12-13. The other loans 
noted by plaintiffs, such as the FDES, CFDI, and ECSC loans, are 
administered by Crédit National but are not included in the figures 
upon which Commerce relied. See id. Based on the fact Commerce con- 
sidered only loans originated by Crédit National, the Court finds Com- 
merce properly classified the loans as constituting a single program. 


3. Provision of Benefits to a Specific Industry of Enterprise of Group 


Thereof: 

Plaintiffs’ third challenge with respect to the CFDI loans asserts 
Commerce failed to determine whether a specific industry or enterprise 
or group of industries or enterprises were provided with subsidy bene- 
fits.22 Plaintiffs maintain the charts reflecting Crédit National’s loan 
exposure in various years, which Commerce relied on in determining 
the CFDI loans were de facto non-specific, are deficient. First, plaintiffs 
claim “the source documents for these charts, including particularly the 
types of loans included and the laws under which they were issued, were 
not placed on the record or examined by the Department” (Pls.’ Br. at 
53), and as aresult Commerce “had no way of knowing the contents and 
methodology of the ‘pie chart’ loan breakouts or the types of Credit Na- 
tional loans whose distribution they purportedly reflect, or the nature of 
the programs under which loans were made.” (Id. at 54.) Plaintiffs also 


9 yr . , . . 

20 With respect to Commerce’s de jure specificity analysis, plaintiffs note Commerce “cited only the law under which 
Credit National was created—not the many other laws pursuant to which it made, and continues to make, loans to 
different kinds of borrowers.” (Pls.’ Br. at 50.) 


91 uy ; ‘ : : 

21 With respect to Commerce's de facto analysis, plaintiffs contend “the Department made a broad and unsupported 
assumption that a// Credit National loans for the period in question were part of a single program for purposes of speci- 
ficity analysis.” (Pls.’ Br. at 51 

22 m . ; - 

“<The statute provides that in determining whether a subsidy is present, Commerce 

shall determine whether the bounty, grant, or subsidy in law or in fact is provided to a specific enterprise or indus- 
try, or group of enterprises or industries. Nominal general availability, under the terms of the law, regulation, pro- 
gram, or rule establishing a bounty, grant, or subsidy, of the benefits thereunder is not a basis for determining that 
the bounty, grant, or subsidy is not, or has not been, in fact provided to a specific enterprise or industry, or group 
thereof. 

19 U.S.C. § 1677(5)(B) (1988) (emphasis added). 
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claim Commerce failed to place on the record information useful for 
identifying the program under which the loans were made to Usinor Sa- 
cilor. 

Finally, plaintiffs argue even if the previous two challenges are re- 
jected, Commerce “did not perform a de facto specificity analy sis as re- 
quired by law and its Proposed Regulations.” (Pls. Br. at 54.) In 
particular, plaintiffs focus their challenge on the fourth element in Com- 
merce’s de facto specificity analysis as set out in the Proposed Regula- 
tions. See Proposed Regulations, 54 Fed. Reg. at 23,379 (to be codified at 
19 C.ER. § 355.43(b)(2)(iv)) (providing Commerce will consider “the ex- 
tent to which a government exercises discretion in conferring benefits 
under a program”). Plaintiffs assert Commerce’s specificity findings in 
the Final Determination are inconsistent with its findings in Final Af- 
firmative Countervailing Duty Determination; Brass Sheet and Strip 
From France, 52 Fed. Reg. 1,218, 1,221 (Dep’t Comm. 1987) (final de- 
term.) and Final Affirmative Countervailing Duty Determination; Car- 
bon Steel Wire Rod From France, 47 Fed. Reg. 42,422, 42,423 (Dep’t 
Comm. 1982) (final determ.), where according to plaintiffs, Commerce 
determined “the GOF exercises near-total control in determining who 
gets loans from Credit National and on what terms.” (Pls. Br. at 55.) 

Defendant responds by asserting Commerce’s analysis of the GOF’s 
exercise of its discretion is “subsumed within Commerce’s finding re- 
garding the actual distribution of Crédit National loans by and within 
sectors. This evidence shows how the GOF exercised its discretion.” 
(Def.’s Br. at 90.) Defendant’s brief continues on to discuss the Court of 
Appeals for the Federal Circuit’s opinion in PPG Industries, Inc. v. 
United States, 978 F.2d 1232, 1241 (Fed. Cir. 1992), asserting it stands 
for the proposition that “the governmental discretion factor listed in the 
Proposed Regulations is not concerned so much with the existence of 
governmental discretion, but rather with how that governmental dis- 
cretion is exercised.” (Def.’s Br. at 91.) According to defendant, record 
evidence “shows that the GOF exercised its discretion to provide Crédit 
National loans on a non-specific basis.” (Id.) 

The Court rejects plaintiffs’ argument Commerce improperly relied 
upon the Crédit National Annual Reports because the source docu- 
ments supporting the Annual Reports were not on the record. The 
Court observes the data contained in the Annual Reports are especially 
reliable based on their being audited by an independent accounting 
firm. Commerce regularly accepts independently audited data for verifi- 
cation purposes. See, e.g., France Bismuth, 58 Fed. Reg. at 6,227; Final 

Affirmative Countervailing Duty Determination; Steel Wire Rope from 
India, 56 Fed. Reg. 46,292, 46,294 (Dep’t Comm. 1991); Final Negative 
Countervailing Duty Determination: Industrial Belts and Components 
and Parts Thereof, Whether Cured or Uncured, From the Republic of Ko- 
rea, 54 Fed. Reg. 15,513, 15,516 (Dep’t Comm. 1989). 

Additionally, the Court rejects plaintiffs’ contention Commerce failed 
to consider “the extent to which [the GOF] exercises discretion in con- 
ferring benefits [through Crédit National loans].” Proposed Regula- 
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tions, 54 Fed. Reg. at 23,379 (to be codified at 19 C.ER. 
§ 355.43(b)(2)(iv)). As noted above, the Court finds Commerce’s deter- 
mination that Crédit National loans are non-specific is supported by 
substantial evidence on the record and is otherwise in accordance with 
law. Because the Court has sustained Commerce’s determination re- 
garding the specificity of Crédit National’s loans, the Court finds the ex- 
istence of any governmental discretion is irrelevant. 

4. Commerce’s Failure to Countervail Export Subsidies: 

Plaintiffs’ final challenge with respect to Commerce’s finding certain 
CFDI loans are countervailable asserts Commerce improperly departed 
from prior practice by failing to countervail a loan discovered during 
verification which was used to promote exports. Plaintiffs claim because 
“export subsidies are per se selective,” (Pls.’ Br. at 57 (citing Proposed 
Regulations, 54 Fed. Reg. at 23,379 (to be codified at 19 C.FR. 
§ 355.43(a)(1)))), Commerce’s failure to countervail the export promo- 
tion loans discovered at verification requires a remand. 

Defendant responds “[a]fter reviewing Inland Steel’s argument and 
the record of this case, Commerce has discovered that it inadvertently 
failed to find certain Crédit National loans to be specific”, (Def.’s Br. at 
92), and accordingly requests this Court remand the matter. Defendant 
asserts that on remand “Commerce * * * will determine whether to 
countervail these loans after examining * * * whether the loans con- 
ferred a benefit upon Usinor Sacilor.” (Id. at 93.) 

The Court finds defendant’s request for a remand is reasonable and 
plaintiffs are correct in asserting Commerce’s determination not to 
countervail certain loans, discovered at verification, used to finance ex- 
port activities requires a remand. See Proposed Regulations, 54 Fed. 
Reg. at 23,379 (to be codified at 19 C.FR. § 355.43(a)(1) (stating “Selec- 
tive treatment, and a potential countervailable export subsidy, exists 
where the Secretary determines that eligibility for, or the amount of, 
benefits under a program is tied to actual or anticipated exportation or 
export earnings.”)). Accordingly, the Court will remand this portion of 
the Final Determination for Commerce to determine whether any coun- 
tervailable benefits were conferred upon Usinor Sacilor by these loans. 
With the exception of the remand on this issue, however, the Court finds 
the Final Determination’s conclusion that Crédit National loans are 
non-specific is supported by substantial evidence on the record and 
otherwise in accordance with law. 

G. Use of Crédit National’s Equipment Loan Rates In Calculating 
Usinor Sacilor’s Benchmark and Discount Rates: 

A seventh challenge raised by plaintiffs to the Final Determination 
asserts Commerce improperly utilized Crédit National equipment loan 
rates in calculating Usinor Sacilor’s benchmark and discount rates, and 
as a result vastly undervalued the benefits various countervailable 
grants and loans conferred upon Usinor Sacilor. Plaintiffs assert Com- 
merce improperly departed from the benchmark and discount rates 
used in the Preliminary Determination, and erred by utilizing the rates 





U.S. COURT OF INTERNATIONAL TRADE 63 


Crédit National charged to borrowers obtaining equipment loans in cal- 
culating the benchmark and discount rates in the Final Determination 

Inland Steel raises three objections to Commerce’s utilization of Cre- 
dit National’s equipment loan rates in calculating a benchmark interest 
rate to determine whether certain loans received by Usinor Sacilor were 
countervailable. First, plaintiffs allege Commerce unreasonably de- 
parted from its Proposed Regulations, which require the use of the 
“highest long-term fixed interest rate commonly available to firms in 
the country in question” in calculating the benchmark and discount 
rates for an uncreditworthy company, when it utilized Crédit National's 
equipment loan rate in the Final Determination. (See Pls.’ Br. at 60 (cit- 
ing Proposed Regulations, 54 Fed. Reg. at 23,381 (to be codified at 19 
C.ER. § 355.44(b)(6)(iv)(A)(1))).) According to Inland Steel, Commerce 
erred by failing to apply a series of French long-term interest rates pub- 
lished by the International Monetary Fund (“IMF”), which Commerce 
utilized in the France Bismuth investigation and in the Preliminary De- 
termination. Plaintiffs also assert Commerce failed to comply with its 
past practice and the Proposed Regulations by utilizing a government 
source of financing in selecting a benchmark interest rate for Usinor Sa- 
cilor, noting “Credit National * * * is owned by, and makes its lending 
decisions wholly at the direction of, the GOF.” (Id. at 62.) Finally, Inland 
Steel asserts Commerce acted improperly in utilizing Crédit National’s 
equipment loan rate because “there is no evidence in the record that 
Usinor Sacilor had access to these loans, (id. at 64 (emphasis omitted)), 
and therefore the Crédit National equipment loan rates cannot serve as 
an accurate measure of whether Usinor Sacilor received loans on terms 
inconsistent with commercial considerations. 

Second, plaintiffs allege Commerce acted contrary to its long-stand- 
ing practice and Proposed Regulations in utilizing Crédit National’s 
equipment loan rates to calculate Usinor Sacilor’s discount rate, which 
was used in determining whether certain grants received by Usinor 
Sacilor were countervailable. Plaintiffs argue Commerce should have 
used the “highest long-term fixed interest rate commonly available to 
firms in the country in question.” (Pls.’ Br. at 66 (citing Proposed 
Regulations, 54 Fed. Reg. at 23,381 (to be codified at 19 C.FR. 
§ 355.44(b)(6)(iv)(A)(1))).) 

Defendant responds Commerce did not select the IMF rates, which 
“include both short-term and long-term borrowing”, because “it was 
not the most appropriate rate within the meaning of section 
355.44(b)(6)(iv).” (Def.’s Br. at 112.) Defendant also notes “Commerce 
frequently uses rates based on government-owned bank loans, * * * pro- 
vided that the program from which the loans originate is not selective.” 
(Id. at 113.) Finally, defendant argues Commerce’s utilization of Crédit 
National’s equipment loan rate as a country-specific benchmark rate 
should be sustained because Usinor Sacilor failed to report its actual 
cost for long-term fixed-rate debt, leaving Commerce with no choice but 
to utilize a country-specific rate. (Id. at 115.) 
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tions, 54 Fed. Reg. at 23,379 (to be codified at 19 C.FR. 
§ 355.43(b)(2)(iv)). As noted above, the Court finds Commerce’s deter- 
mination that Crédit National loans are non-specific is supported by 
substantial evidence on the record and is otherwise in accordance with 
law. Because the Court has sustained Commerce’s determination re- 
garding the specificity of Crédit National’s loans, the Court finds the ex- 
istence of any governmental discretion is irrelevant. 


4. Commerce’s Failure to Countervail Export Subsidies: 

Plaintiffs’ final challenge with respect to Commerce’s finding certain 
CFDI loans are countervailable asserts Commerce improperly departed 
from prior practice by failing to countervail a loan discovered during 
verification which was used to promote exports. Plaintiffs claim because 
“export subsidies are per se selective,” (Pls.’ Br. at 57 (citing Proposed 
Regulations, 54 Fed. Reg. at 23,379 (to be codified at 19 C.FR. 
§ 355.43(a)(1)))), Commerce’s failure to countervail the export promo- 
tion loans discovered at verification requires a remand. 

Defendant responds “[alfter reviewing Inland Steel’s argument and 
the record of this case, Commerce has discovered that it inadvertently 
failed to find certain Crédit National loans to be specific”, (Def.’s Br. at 
92), and accordingly requests this Court remand the matter. Defendant 
asserts that on remand “Commerce * * * will determine whether to 
countervail these loans after examining * * * whether the loans con- 
ferred a benefit upon Usinor Sacilor.” (Id. at 93.) 

The Court finds defendant’s request for a remand is reasonable and 
plaintiffs are correct in asserting Commerce’s determination not to 
countervail certain loans, discovered at verification, used to finance ex- 
port activities requires a remand. See Proposed Regulations, 54 Fed. 
Reg. at 23,379 (to be codified at 19 C.FR. § 355.43(a)(1) (stating “Selec- 
tive treatment, and a potential countervailable export subsidy, exists 
where the Secretary determines that eligibility for, or the amount of, 
benefits under a program is tied to actual or anticipated exportation or 
export earnings.”)). Accordingly, the Court will remand this portion of 
the Final Determination for Commerce to determine whether any coun- 
tervailable benefits were conferred upon Usinor Sacilor by these loans. 
With the exception of the remand on this issue, however, the Court finds 
the Final Determination’s conclusion that Crédit National loans are 
non-specific is supported by substantial evidence on the record and 
otherwise in accordance with law. 

G. Use of Crédit National’s Equipment Loan Rates In Calculating 
Usinor Sacilor’s Benchmark and Discount Rates: 

A seventh challenge raised by plaintiffs to the Final Determination 
asserts Commerce improperly utilized Crédit National equipment loan 
rates in calculating Usinor Sacilor’s benchmark and discount rates, and 
as a result vastly undervalued the benefits various countervailable 
grants and loans conferred upon Usinor Sacilor. Plaintiffs assert Com- 
merce improperly departed from the benchmark and discount rates 
used in the Preliminary Determination, and erred by utilizing the rates 
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Crédit National charged to borrowers obtaining equipment loans in cal- 
culating the benchmark and discount rates in the Final Determination 

Inland Steel raises three objections to Commerce’s utilization of Cre- 
dit National’s equipment loan rates in calculating a benchmark interest 
rate to determine whether certain loans received by Usinor Sacilor were 
countervailable. First, plaintiffs allege Commerce unreasonably de- 
parted from its Proposed Regulations, which require the use of the 
“highest long-term fixed interest rate commonly available to firms in 
the country in question” in calculating the benchmark and discount 
rates for an uncreditworthy company, when it utilized Crédit National's 
equipment loan rate in the Final Determination. (See Pls.’ Br. at 60 (cit- 
ing Proposed Regulations, 54 Fed. Reg. at 23,381 (to be codified at 19 
C.ER. § 355.44(b)(6)(iv)(A)(1))).) According to Inland Steel, Commerce 
erred by failing to apply a series of French long-term interest rates pub- 
lished by the International Monetary Fund (“IMF”), which Commerce 
utilized in the France Bismuth investigation and in the Preliminary De- 
termination. Plaintiffs also assert Commerce failed to comply with its 
past practice and the Proposed Regulations by utilizing a government 
source of financing in selecting a benchmark interest rate for Usinor Sa- 
cilor, noting “Credit National * * * is owned by, and makes its lending 
decisions wholly at the direction of, the GOF” (Id. at 62.) Finally, Inland 
Steel asserts Commerce acted improperly in utilizing Crédit National’s 
equipment loan rate because “there is no evidence in the record that 
Usinor Sacilor had access to these loans, (id. at 64 (emphasis omitted)), 
and therefore the Crédit National equipment loan rates cannot serve as 
an accurate measure of whether Usinor Sacilor received loans on terms 
inconsistent with commercial considerations. 

Second, plaintiffs allege Commerce acted contrary to its long-stand- 
ing practice and Proposed Regulations in utilizing Crédit National’s 
equipment loan rates to calculate Usinor Sacilor’s discount rate, which 
was used in determining whether certain grants received by Usinor 
Sacilor were countervailable. Plaintiffs argue Commerce should have 
used the “highest long-term fixed interest rate commonly available to 
firms in the country in question.” (Pls.’ Br. at 66 (citing Proposed 
Regulations, 54 Fed. Reg. at 23,381 (to be codified at 19 C.FR. 
§ 355.44(b)(6)(iv)(A)(1))).) 

Defendant responds Commerce did not select the IMF rates, which 
“include both short-term and long-term borrowing”, because “it was 
not the most appropriate rate within the meaning of section 
355.44(b)(6)(iv).” (Def.’s Br. at 112.) Defendant also notes “Commerce 
frequently uses rates based on government-owned bank loans, * * * pro- 
vided that the program from which the loans originate is not selective.” 
(Id. at 113.) Finally, defendant argues Commerce’s utilization of Crédit 
National’s equipment loan rate as a country-specific benchmark rate 
should be sustained because Usinor Sacilor failed to report its actual 
cost for long-term fixed-rate debt, leaving Commerce with no choice but 
to utilize a country-specific rate. (Id. at 115.) 


j THE PAPER AND INK USED IN THE ORIGINAL 
i PUBLICATION MAY AFFECT THE QUALITY OF 
THE MICROFORM EDITION 
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The Court rejects plaintiffs’ arguments. First, with respect to plain- 
tiffs’ contention Commerce erred by failing to utilize the IMF lending 
rates, the Court notes the Proposed Regulations specifically state Com- 
merce shall use “[t]he highest long-term fixed interest rate commonly 
available to firms in the country in question” in calculating the bench- 
mark interest rate. See Proposed Regulations, 54 Fed. Reg. at 23,381 (to 
be codified at 19 C.FR. § 355.44(b)(6)(iv)(A)(1)). The Court notes Com- 
merce determined it would be inappropriate to use the IMF rates be- 
cause they include “both short-term and long-term borrowing”, (id. at 
112), and therefore do not fully satisfy the Proposed Regulations. Ac- 
cordingly, the Court finds Commerce’s determination not to utilize the 
IMF rates in calculating the benchmark interest rate for Usinor Sacilor 
is supported by substantial evidence on the record and is otherwise in 
accordance with law. 

The Court also finds Commerce’s use of a loan rate from a govern- 
ment-owned bank is appropriate. The Proposed Regulations provide 
Commerce may use government rates “[w]here necessary” and when 
the government loans are determined to be non-specific. See Proposed 
Regulations, 54 Fed. Reg. at 23,381 (to be codified at 19 C.FR. 
§ 355.44(b)(7)). Additionally, the Court notes the Final Determination’s 
utilization of government-owned bank loan rates as a benchmark rate is 
consistent with Commerce’s past practice. See, e.g., Final Affirmative 
Countervailing Duty Determination; Industrial Phosphoric Acid from 
Israel, 52 Fed. Reg. 25,447, 25,448-49, 25,452 (Dep’t Comm. 1987); Fi- 
nal Affirmative Countervailing Duty Determination and Countervail- 
ing Duty Order; Frest (sic) Cut Flowers from Ecuador, 52 Fed. Reg. 
1,361, 1,364, 1,366-67 (Dep’t Comm. 1987). Accordingly, the Court finds 
Commerce’s utilization of Crédit National’s equipment loan rate in cal- 
culating Usinor Sacilor’s benchmark interest rate is supported by sub- 
stantial evidence on the record and is otherwise in accordance with law. 

Finally, the Court rejects plaintiffs’ arguments Commerce improperly 
utilized the Crédit National equipment loan rate as a benchmark inter- 
est rate because there was no evidence in the record that Usinor Sacilor 
had access to those loans. The Court finds the Proposed Regulations es- 
tablish a two-track system through which Commerce may either select a 
company-specific rate, see Proposed Regulations, 54 Fed. Reg. 23,380 (to 
be codified at 19 C.ER. § 355.44(b)(4)(i)-(iii)), or a country-specific rate 
to serve as a surrogate for the company-specific rate when company-spe- 
cific information is either not available or not in the record. See Pro- 
posed Regulations, 54 Fed. Reg. at 23,380 (to be codified at 19 C.FR. 
§ 355.44(b)(4)(iv)-(v). In the Preliminary Determination, Commerce 
noted “Usinor Sacilor did not report its actual cost for long-term fixed- 
rate debt.” Preliminary Determination, 57 Fed. Reg. at 57,787. Because 
there was no company-specific information in the record, the Court 
finds Commerce properly elected to utilize a country-specific interest 
rate in its calculations of a benchmark interest rate for Usinor Sacilor. 
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With respect to plaintiffs’ assertions Commerce improperly utilized 
Usinor Sacilor’s benchmark interest rate as the discount interest rate, 
the Court finds it has been Commerce’s practice to utilize the bench- 
mark interest rate as the discount rate for uncreditworthy companies. 
See infra Part II.C. The Court discusses this practice more fully below, 
and finds Commerce’s utilization of the Crédit National equipment loan 
rate as the underlying rate in calculating the uncreditworthy discount 
rate for Usinor Sacilor is supported by substantial evidence on the re- 
cord and is otherwise in accordance with law. 


H. DNEL’s Government-Mandated Write-off of Usinor Sacilor Debt in 
1981: 

An eighth challenge raised by Inland Steel against the Final Deter- 
mination argues Commerce improperly determined the cancellation of 
Denain Nord-Est Longwy’s (“DNEL’) PACS in 1981 for FF 100 
amounted to a grant of less than 0.5 percent of Usinor Sacilor’s sales in 
1981, and therefore Commerce erred by expensing the grant in 1981. 
Plaintiffs note “(t]he write-off of DNEL’s PACS was treated in France 
|Bismuth] as anonrecurring grant and amortized over 15 years, with no 
reference to the size of the grant relative to Usinor’s 1981 sales.” (Pls.’ 
Br. at 73 (footnote omitted).) Inland Steel argues “[a]lthough the grant 
itself involved an amount lower than 0.5 percent of Usinor’s 1981 sales, 
it was provided as part of the broader 1981 bailout, the countervailable 
benefit from which was far in excess of 0.5 percent of Usinor’s 1981 
sales.” (Id. at 73-74 (footnote omitted)), and therefore Commerce’s de- 
termination is unsupported by record evidence and contrary to law. 

In response, the government notes Commerce expensed in 1981 the 
benefit arising from DNEL’s grant “[iJn accordance with section 
355.49(a) of the Proposed Regulations, * * * with the result that there 
was no benefit to Usinor Sacilor in the POI.” (Def.’s Br. at 95.) The gov- 
ernment also asserts the inconsistent treatment of the DNEL grant in 
the Final Determination and the France Bismuth investigations re- 
sulted from the fact that “Commerce mistakenly failed to apply section 
355.49(a) [in the France Bismuth investigation].” (Id. at 95.) The gov- 
ernment asserts that had Commerce done so, “it would have, as in [the 
Final Determination], expensed the benefit arising from the grant in 
1981 and, therefore, found no countervailable benefit to Usinor Saci- 
lor.” (Id. at 95-96.) 

The Court is not persuaded by plaintiffs’ argument. While the Court 
notes Commerce’s treatment of DNEL’s 1981 write-off of its PACS dif- 
fers in the France Bismuth investigation and the Final Determination, 
defendant explains this difference is due to an error committed by Com- 
merce in the France Bismuth determination. The Court notes the Pro- 
posed Regulations provide Commerce will allocate nonrecurring 
countervailable benefits over two or more years if “[i]n the case of 
grants or equity infusions provided pursuant to a domestic program, 
[the benefit is] equal to or greater than 0.50 percent of all sales of the 
firm in question during the same year.” Proposed Regulations, 54 Fed. 
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Reg. at 23,384 (to be codified at 19 C.FR. § 355.49(a)(3)(i)(A)). With re- 
spect to its consideration of DNEL’s PACS write-off in the Final Deter- 
mination, however, Commerce expensed DNEL’s PACS write-off in 
1981 because the amount of the grant did not exceed 0.50 percent of Usi- 
nor Sacilor’s sales in 1981. 

Although there is a discrepancy between these two investigations, the 
Court finds it is due to Commerce’s improper application of the Pro- 
posed Regulations in the France Bismuth determination. The Court 
finds Commerce properly followed the Proposed Regulations in conclud- 
ing DNEL’s write-off of its PACS in 1981 did not confer a countervail- 
able benefit upon Usinor Sacilor during the POI. Accordingly, the Court 
finds Commerce’s determination Usinor Sacilor did not receive a coun- 
tervailable benefit during the POI because the amount of the grant did 
not exceed 0.50 percent of Usinor Sacilor’s sales in 1981 is supported by 
substantial evidence on the record and is otherwise in accordance with 
law. 


I. Benefits Received by Usinor Sacilor From SODI’s Regional 
Development Activities: 

A ninth challenge raised by Inland Steel alleges Commerce erred in 
concluding Usinor Sacilor received no benefits from funds the GOF pro- 
vided to Usinor Sacilor, which it in turn loaned to regional development 
entities known as Societes de Developpement Industriel (“SODIs”). In- 
land Steel challenges three aspects of Commerce’s Final Determination 


with respect to this issue. First, Inland Steel asserts Commerce incor- 
rectly “suggested—without using the word ‘offset’—that the obligation 
Usinor-Sacilor incurred when it received each SODI Advance somehow 
entitled the company to an offset or negated the subsidy.” (Pls.’ Br. at 
76.) Plaintiffs assert in reaching this determination, Commerce failed to 
verify information to support its determination that “the entry of a li- 
ability on Usinor-Sacilor’s balance sheet when SODI Advances were re- 
ceived reflected the company’s obligation, after 1986, to make a loan to 
the SODIs to ‘match’ any GOF contribution received by the company 
and reloaned to the SODIs.” (Id. at 76 (footnote omitted).) Additionally, 
plaintiffs assert Commerce failed to adequately explain what plaintiffs 
characterize as its conclusion “that the SODI Advances were in effect 
‘tied’ to something other than steel production” and therefore were 
“likely to benefit only a subset of Usinor-Sacilor’s French operations.” 
(Id. at 77 (footnote omitted).) 

Finally, plaintiffs assert “the Department either ignored or miscon- 
strued evidence suggesting that the GOF through the SODI program as- 
sumed Usinor-Sacilor’s legal obligations.” (Jd.) Plaintiffs assert the 
funds provided by the GOF to Usinor Sacilor between 1983 and 1986 
were provided “to assist Usinor-Sacilor in meeting existing legal obliga- 
tions ‘to assist in the retraining of personnel who had lost their jobs.’” 
(Id. at 78 (emphasis omitted) (footnote omitted).) Inland Steel also as- 
serts with respect to funds provided by the GOF to Usinor Sacilor after 
1986, Commerce failed to verify information to support its finding that 
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the funds did not relieve Usinor Sacilor of obligations to provide funds to 
the SODIs. Plaintiffs argue Commerce “simply assumed that the GOF’s 
contributions * * * no longer relieved Usinor-Sacilor of legal obliga- 
tions.” (Id. (footnote omitted).) 

In response, the government notes Commerce’s determination Usi- 
nor Sacilor received no benefit from the GOF’s contributions was the 
basis for its decision not to countervail them, and not, as Inland Steel 
contends, because the contributions were tied to non-steel operations. 
Defendant also counters Inland Steel’s assertion that the GOF’s con- 
tributions between 1983 and 1986 helped Usinor Sacilor meet its exist- 
ing legal obligations, noting “the GOF did not make any SODIs 
contributions at all during the period from 1983 to 1986; the GOF only 
began advancing funds after 1986 when the GOF and Usinor Sacilor 
agreed upon an expanded role for the SODIs.” (Def.’s Br. at 97 (citing 
Final Determination, 58 Fed. Reg. at 37,310).) Finally, the government 
asserts Commerce relied on record evidence, including Usinor Sacilor’s 
questionnaire responses and the testimony of Usinor Sacilor officials at 
verification in concluding the GOF’s post-1986 SODIs contributions did 
not relieve Usinor Sacilor of any legal obligations. While the govern- 
ment acknowledges Commerce’s statement that “it had not found ‘hard 
evidence’ at verification”, it goes on to note Commerce “did not concede 
that there was no evidence at all” and that “certain facts turned up at 
verification * * * [that] were consistent with the testimony and seemed 
to indicate that the GOF’s post-1986 contributions did not relieve Usi- 
nor Sacilor of any legal obligations.” (Id. at 98.) 

The Court is unpersuaded by Inland Steel’s arguments. With respect 
to plaintiffs’ arguments that Commerce implicitly concluded the GOF’s 
SODI contributions were characterized appropriately as an “offset” or 
as “tied” to non-steel operations, the Court finds plaintiffs mischarac- 
terized the Final Determination, which clearly states Commerce found 
“no benefit to the company as a result of the GOF’s contributions.” Final 
Determination, 58 Fed. Reg. at 37,311 (emphasis added). The Court does 
not read the Final Determination to contain “veiled terminology” ad- 
dressing offsets and tied subsidies as plaintiffs claim. Rather, the Final 
Determination contains several statements supporting Commerce’s de- 
termination that the GOF’s SODI contributions did not benefit Usinor 
Sacilor. First, Commerce verified that “the GOF monitored the funds 
provided for the SODIs to ensure that they were being used for the pur- 
poses established by the GOR” Id. at 37,310. Additionally, the Final De- 
termination notes, “[w]hen the funds were repaid to the SODIs, the 
principal plus any interest paid was reloaned.” Jd. Accordingly, the 
Court finds Commerce’s determination that the GOF’s SODI contribu- 
tions did not benefit Usinor Sacilor is supported by substantial evidence 
on the record and is otherwise in accordance with law. 

Additionally, the Court rejects plaintiffs’ assertion Commerce “sim- 
ply assumed that the GOF’s contributions after 1986 no longer relieved 
Usinor-Sacilor of legal obligations.” (Pls.’ Br. at 78 (emphasis omitted) 
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(footnote omitted).) The Court finds while the Final Determination 
states Commerce was unable to uncover “hard evidence” during verifi- 
cation to support its determination, Commerce’s determination is sup- 
ported by record evidence, including Usinor Sacilor’s questionnaire 
responses and the testimony of various Usinor Sacilor officials at veri- 
fication. Accordingly, the Court finds Commerce’s determination the 
GOF’s SODI contributions, which began in 1986, did not relieve Usinor 
Sacilor of any legal obligations to make funds available to the SODIs is 
supported by substantial evidence on the record and is otherwise in ac- 
cordance with law. 


J. Commerce’s Sales Denominator Calculations: 


Inland Steel’s last challenge to the Final Determination asserts cal- 
culations made by Commerce with respect to Usinor Sacilor’s sales de- 
nominator were not based on verified evidence and were 
methodologically flawed. Specifically, Inland Steel contends Commerce 
failed to verify the sales volume and value information submitted by 
Usinor Sacilor during verification. According to Inland Steel, the docu- 
ments Usinor Sacilor provided at verification “focused (apparently at 
Usinor-Sacilor’s request) almost exclusively on [the sale of] Sollac.” 
(Pls.’ Br. at 81.) Inland Steel asserts Commerce’s examination of sales 
by Sollac, Europipe, Ugine and Lorfonte do not account for a significant 
or representative sample of Usinor Sacilor’s total sales, and therefore 
“li]t was unreasonable for the Department to consider the whole of Usi- 
nor-Sacilor’s newly-reported sales data as having been verified.” (Id. at 
82.) Additionally, plaintiffs assert rather than “examin[ing] ‘original 
source documents, accounting records, financial statements, and any 
other pertinent documentation * * * ‘”, (id. at 82-83 (quoting General 
Issues Appendix, 58 Fed. Reg. at 37,235)), Commerce verified the infor- 
mation submitted by checking it against a data-base maintained by Usi- 
nor Sacilor, which according to Inland Steel “does not provide assurance 
that the information is correct.” (Id. at 83.) Finally, Inland Steel asserts 
that because Commerce could not obtain the information necessary to 
verify the information submitted by Usinor Sacilor, it should have relied 
on best information available (“BIA”) in the Final Determination. 

Additionally, Inland Steel asserts Commerce unreasonably relied on 
Usinor Sacilor’s analysis accompanying the sales volume and value in- 
formation it provided to Commerce, and therefore the Final Determina- 
tion is not supported by substantial evidence on the record. Specifically, 
Inland Steel alleges Commerce adopted an inappropriate methodology 
“for isolating the sales value of French merchandise and reducing that 
value to an FOB (port) value.” (Id. at 84 (footnote omitted).) 

Finally, Inland Steel asserts Commerce failed to calculate the sales de- 
nominator by making an adjustment to the FO.B. (port) value, despite 
what the plaintiffs characterize as Commerce’s “apparent{ | inten|[t] 
to use as a sales denominator some estimate of FOB (port) value.” (Id. at 
88 (footnote omitted).) 
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In response, the government contends Commerce verified the accura- 
cy of Usinor Sacilor’s sales data as well as the accuracy of Usinor Saci- 
lor’s methodology for calculating total sales of its French-produced 
merchandise, and utilized an adjustment to the FO.B.(port) value of 
Usinor Sacilor’s French-produced sales in calculating the sales denomi- 
nator. 

The Court is not persuaded by plaintiffs’ assertions. First, with re- 
spect to plaintiffs’ argument Commerce improperly relied on the sales 
data contained in Exhibit C-3, which Usinor Sacilor submitted during 
verification, the Court notes Commerce not only compared the informa- 
tion submitted during verification to Usinor Sacilor’s SIRUS database, 
but also consulted the audited sales figures for members of the consoli- 
dated Usinor Sacilor group. As noted above, Commerce typically relies 
on audited information received during verification if it has been ex- 
amined and confirmed by an independent accounting firm. See supra 
Parts I.A., I.F The Court finds Commerce’s actions were sufficient to 
verify the sales data’s accuracy, and finds Commerce’s utilization of the 
sales data contained in Exhibit C-3 is supported by substantial evidence 
on the record and is otherwise in accordance with law. 

As for plaintiffs’ arguments Commerce improperly assumed all 
French company sales were of French-produced merchandise and relied 
on a flawed F.O.B.(port) methodology, the Court is again unpersuaded. 
The Court notes verification is not intended to constitute a comprehen- 
sive examination of all relevant sources. Rather, “[vlerification is a spot 
check and is not intended to be an exhaustive examination of the respon- 
dent’s business.” Monsanto Co. v. United States, 12 CIT 937, 944, 698 F. 
Supp. 275, 281 (1988). Precedent establishes this Court will give Com- 
merce latitude in conducting verification. See, e.g., Floral Trade Coun- 
cil v. United States, 17 CIT 392, 399, 822 F Supp. 766, 772 (1993); PPG 
Industries, Inc. v. United States, 15 CIT 615, 620, 781 F Supp. 781, 787 
(1991); Kerr-McGee Chemical Corp. v. United States, 14 CIT 344, 362, 
739 F. Supp. 613, 628 (1990). The Court finds Commerce has satisfied 
these requirements in verifying the information contained in Exhibit 
C-3, and finds Commerce’s reliance on the data contained in that exhib- 
it is supported by substantial evidence in the record and is otherwise in 
accordance with law. 

The Court also rejects Inland Steel’s contention Commerce improper- 
ly relied on sales figures submitted by Usinor Sacilor in concluding “ev- 
erything sold by a French company in the Usinor-Sacilor group was 
French merchandise” and on a flawed methodology submitted by Usi- 
nor Sacilor in calculating the FO.B.(port) values for French-produced 
merchandise. (Pls.’ Br. at 85.) With respect to Commerce’s efforts to ex- 
clude non-French produced merchandise in calculating the sales value 
of Usinor Sacilor’s French-produced merchandise, the Court notes only 
a small number of cross-border transactions were involved and that 
Commerce subtracted “an amount equal to the value of sales made by 
Usinor Sacilor group companies outside France to Usinor Sacilor group 
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companies within France” from Usinor Sacilor’s sales figures. (Def.’s 
Br. at 124 (quoting General Issues Appendix, 58 Fed. Reg. at 37,235).) As 
for Commerce’s supposed “adoption” of the methodologies submitted 
by Usinor Sacilor at verification to calculate an FO.B.(port) value for the 
French-produced merchandise, the Court notes Commerce did not 
adopt the methodologies submitted at verification, but rather used 
them to evaluate the accuracy of two methodologies Usinor Sacilor pro- 
vided in its questionnaire responses. Commerce found both sets of 
methodologies produced “similar results.” General Issues Appendix, 58 
Fed. Reg. 37,238. The Court finds Commerce’s calculation of the value 
of Usinor Sacilor’s French-produced sales and its utilization of the 
methodology to calculate an FO.B.(port) adjustment provided in Usinor 
Sacilor’s questionnaire responses is supported by substantial evidence 
in the record and is otherwise in accordance with law. 

Finally, the Court rejects plaintiffs’ argument Commerce failed to ad- 
just the FO.B.(port) value in calculating a sales denominator for Usinor 
Sacilor. The Court notes a section of the General Issues Appendix ad- 
dressing the sales denominator calculations entitled “F.O.B. (Port) Val- 
ue” addresses plaintiffs’ concerns. In that section, Commerce notes “we 
have used the particular percentage provided in the responses to derive 
the amount of transportation charges to be deducted from the sales val- 
ue of French-produced merchandise.” General Issues Appendix, 58 Fed. 
Reg. at 37,238. 


Part II 


In addition to plaintiffs’ challenges to the Final Determination, Usi- 
nor Sacilor, Sollac, and GTS (“defendant-intervenors” or “Usinor Saci- 
lor”) raise four challenges to Commerce’s determination. 


A. Commerce’s Determination the Reclassification of PACS and FIS 
Instruments Conferred Countervailable Benefits in Their Face 
Amount on Usinor Sacilor: 

Usinor Sacilor challenges three findings made by Commerce support- 
ing its conclusion that the conversion of PACS and FIS instruments con- 
ferred countervailable benefits in their face amount on Usinor Sacilor. 


1. Equityworthiness of Usinor Sacilor in 1986 and 1988: 
Defendant-Intervenors assert this Court should reverse Commerce’s 
finding Usinor Sacilor was unequityworthy in 1986 and 1988 due to 
Commerce’s failure to consider “compelling and uncontested record evi- 
dence concerning the Company’s dramatic and successful restructur- 
ing”, contrary to Commerce’s practice of “generally ‘analyz[ing] the 
future prospects of a company.’” (Mem. in Supp. of Mot. for J. on the 
Agency R. on Behalf of Usinor Sacilor, Sollac and GTS (“Def.-Intervs.’ 
Br.”) at 11 (quoting General Issues Appendix, 58 Fed. Reg. at 37,244.) 
Specifically, defendant-intervenors fault Commerce’s failure to analyze, 
in either the Final Determination or the General Issues Appendix, the 
McKinsey report, which evaluated the GOF’s restructuring of the 
French steel industry in 1986 and predicted Usinor Sacilor’s return toa 
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solid financial position. Additionally, defendant-intervenors assert 
Commerce’s unequityworthiness findings are further undermined by 


(i) its unreasonable rejection of [earnings before interest, taxes and 
depreciation (EBITD)] as a measure of return on equity; and (ii) its 
refusal to distinguish between the investment perspectives of an 
‘inside’ investor, such as the GOF with an existing ownership stake 
in the Company, and an ‘outside’ investor with no preexisting own- 
ership interest in the Company. 

(Id. at 14 n.33.) 

Defendant responds Commerce not only considered, but also properly 
weighed, evidence of Usinor Sacilor’s future prospects contained in the 
McKinsey report. Defendant asserts Commerce “discussed the study at 
length in a proprietary file memorandum and, in particular, the study’s 
measurement of Usinor Sacilor’s rate of return on equity using earnings 
before interest, taxes and depreciation (or EBITD), rather than net in- 
come.” (Def.’s Br. at 101.) In responding to Usinor Sacilor’s assertion 
Commerce improperly rejected EBITD as a measurement of return on 
equity, defendant responds Commerce was “‘not persuaded that EBITD 
is the best means of measuring the rate of return on equity * * *. The 
Department considers that the net income of a company, not EBITD, re- 
flects the amount which would potentially accrue to the benefit of the 
shareholders.’” (Id. at 102 (quoting Final Determination, 58 Fed. Reg. at 
37,305-06).) Additionally, defendant asserts even if the EBITD method- 
ology were used in determining Usinor Sacilor’s rate of return on equity, 
“Tulnder Usinor Sacilor’s approach * * * it is * * * impossible to calcu- 
late a rate of return on equity for 1985 and 1986 because the equity de- 
nominator was negative.” (Id. at 103 n.42.)?° Finally, defendant 
responds that with respect to distinctions between “inside” and “out- 
side” investors, Commerce addressed the issue at length in the General 
Issues Appendix, concluding “‘the perspectives of inside and outside in- 
vestors cannot legitimately be distinguished.’” (Id. at 100 n.39 (quoting 
General Issues Appendix, 58 Fed. Reg. at 37,249).) 

The Court rejects defendant-intervenors’ arguments. Initially, the 
Court notes Commerce’s Proposed Regulations provide that in deter- 
mining whether a firm is equityworthy, Commerce shall examine “whe- 
ther a reasonable private investor could expect from the firm a 
reasonable rate of return within a reasonable period of time.” Proposed 
Regulations, 54 Fed. Reg. at 23,371 (to be codified at 19 C.FR. 
§ 355.44(e)(2)). The Proposed Regulations also state Commerce may ex- 
amine “current and past indicators of a firm’s financial health”, “future 
financial prospects” of the firm, “recent rate of return on equity”, and 
“participation by private investors.” Jd. In the General Issues Appendix, 
Commerce states in applying these factors, “we tend to place greater re- 


23 Commerce's observation is relevant because under the Proposed Regulations, Commerce may examine a firm’s 
return on equity for the previous three years in determining whether it is equityworthy. In this case, to determine 
whether Usinor Sacilor was equityworthy in 1988, Commerce would examine Usinor Sacilor’s r n on equity in 
1985, 1986, and 1987. See Proposed Regulations, 54 Fed. Reg. at 23,371 (to be codified at 19 CFR. § 355.44(e)(2) (pro- 
viding Commerce may examine “recent rate of return on equity” in evaluating equityworthiness 
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liance on past indicators as they are known with certainty and provide a 
clear track record of the company’s performance, unlike studies of fu- 
ture expected performance which necessarily involve assumptions and 
speculation.” General Issues Appendix, 58 Fed. Reg. at 37,244. 

Despite its preference for relying on a firm’s past financial indicators 
in evaluating equityworthiness, the Court notes Commerce did evaluate 
the McKinsey study and Usinor Sacilor’s future prospects in a propri- 
etary file memorandum. Commerce concluded a reasonable private in- 
vestor would not have invested in Usinor Sacilor based on the 
projections in the McKinsey study and the financial difficulties of Usi- 
nor and Sacilor prior to the 1986 restructuring. See Final Equityworthi- 
ness Memorandum, Def.’s App. Tab 9 at 2-3. 

Additionally, this Court previously has held Commerce’s utilization of 
a methodology which does not consider EBITD as a measurement of a 
firm’s rate of return on equity is in accordance with law. See Usinor Sa- 
cilor v. United States, 893 F. Supp. 1112, 1122-24 (CIT 1995). In that 
case, the Court upheld the methodology utilized by Commerce in the 
France Bismuth investigation, stating 

Usinor has not suggested any basis for finding Commerce’s chosen 
methodology unreasonable other than the fact that French inves- 
tors frequently apply the EBITD methodology. Plaintiffs’ position 
clearly does not address the substance of the “net income” method- 
ology that Commerce adopted. Because the court finds that the “net 
income” methodology provides a reasonable measure of the compa- 
nies’ return on equity, the court concludes that its application in 
this investigation is proper. 
Usinor Sacilor, 893 F. Supp. at 1124. 

The Court notes even if Commerce had used EBITD to calculate Usi- 
nor Sacilor’s rate of return on equity, it only would have been able to cal- 
culate that rate using EBITD in 1987. For the three years preceding 
1986, Commerce would not have been able to calculate a rate of return 
on equity using the EBITD methodology because Usinor Sacilor’s equi- 
ty denominator was negative in each of those three years. Similarly, in 
evaluating Usinor Sacilor’s equityworthiness in 1988, Commerce would 
not have been able to calculate an EBITD measurement in 1985 and 
1986 because the denominator would have been negative, and the rate 
of return on equity in 1987 would have been negative. (See Def.’s Br. at 
102-03 n.42.) 

Based on these observations, the Court finds Commerce correctly 
concluded the projections made in the McKinsey study would not have 
persuaded a reasonable private investor to invest in Usinor Sacilor. Ad- 
ditionally, the Court finds Commerce’s rejection of EBITD as a measure- 
ment of Usinor Sacilor’s return on equity and its refusal to distinguish 
between “outside” and “inside” investors is supported by substantial 
evidence on the record and is otherwise in accordance with law. The Pro- 
posed Regulations clearly state Commerce will make a determination 
with respect to “a private investor” and the Court finds Commerce com- 
plied with the Proposed Regulations in conducting its analysis. See Pro- 
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posed Regulations, 54 Fed. Reg. at 23,371 (to be codified at 19 C.ER. 
§ 355.44(e)(2) (stating Commerce’s “principal criterion [in evaluating a 
firm’s equityworthiness] is whether a reasonable private investor could 
expect from the firm a reasonable rate of return within a reasonable pe- 
riod of time”) (emphasis added). Accordingly, the Court finds Com- 
merce’s determination that Usinor Sacilor was not equityworthy in 
1986 or 1988 is supported by substantial evidence on the record and is 
otherwise in accordance with law. 


2. Commerce’s Determination the PACS and FIS Instruments Were Debt 
Upon Issuance: 

Additionally, defendant-intervenors argue Commerce erred in con- 
cluding the reclassification of the PACS*4 and FIS instruments?® 
conferred countervailable benefits on Usinor Sacilor because, defen- 
dant-intervenors assert, these instruments were equity upon issuance. 
In advancing this argument, Usinor Sacilor asserts Commerce failed to 
consider “conclusive record evidence demonstrating that the PACS and 
FIS instruments were equity upon issuance” and Commerce improperly 
found the PACS and FIS instruments “carried ‘vith them an ‘obligation 
for repayment’ and guaranteed interest payments.” (Def.-Intervs.’ Br. 
at 15 (quoting General Issues Appendix, 58 Fed. Reg. at 37,255).) Ac- 
cording to defendant-intervenors, any countervailable benefit con- 
ferred on Usinor Sacilor “occurred upon issuance of the instruments, 
not upon their reclassifications, which were little more than bookkeep- 
ing transactions.” (Id. at 16.) 

With respect to the PACS, Usinor Sacilor contends they “lacked the 
features long recognized by the courts as essential characteristics of 
genuine debt: they lacked a real, compensatory interest rate, they car- 
ried no repayment schedule, and the only provision for repayment was 
out of profits.” (Id. at 17-18 (footnote omitted).) According to Usinor Sa- 
cilor, “{a] contingent obligation to repay, * * * characterizes equity, not 
debt.” (Id. at 18.) 

Usinor Sacilor also raises similar arguments with respect to the re- 
classification of the FIS instruments. Defendant-Intervenors argue 
“the record establishes that the FIS instruments, like the PACS, effec- 
tively represented a permanent commitment of funds by the GOF to 
Usinor Sacilor.” (Jd. at 20.) Usinor Sacilor also asserts “[allthough the 
FIS agreements did contain nominal repayment schedules”, “[t]he only 
funds changing hands were within the Government of France.” (Id.) Fi- 
nally, Usinor Sacilor asserts it “never made any payments under the re- 
payment schedules.” (Id.) 


24 PACS are loans with special characteristics, the principal terms of which required the debtor comps 

1) make interest payments of 0.1 percent for the first five years following 

percent and make principal and supplementary interest payments, with the 

my, beginning in the sixth year after receipt of the loan; (3) make the princi 

from its pr 4) pay the face amount of the PACS plus interest; and 
gh PACS were superior to common stock 


the loan; (2) make interest | 
mount to be set by the Mi 
pal and supplementary interest paym 
5) subordinate the PACS to all other form of 


DF : _— . aT . sain _ 

“9° In 1983, the GOF created the Steel Intervention Fund (“FIS”) to facilitate Usinor and Sacilor’s exercise of their 
authority to issue convertible bonds. Usinor and Sacilor issued convertible bonds to the FIS, which in turn issued 
bonds, guaranteed by the GOF, to the public 
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With respect to Usinor Sacilor’s assertions regarding PACS, Com- 
merce’s response asserts “[c]learly, it was contemplated that Usinor and 
Sacilor would repay the face amount of the PACS plus interest.” (Def.’s 
Br. at 47.) Additionally, Commerce asserts the repayments were to be 
made pursuant to a schedule “set by the PACS holder after an initial pe- 
riod in which the PACS holder could evaluate the debtor company’s fi- 
nancial condition.” (Id. at 47-48.) With respect to Usinor Sacilor’s 
argument the PACS should be considered to be equity because the re- 
payments were to be made from Usinor Sacilor’s profits, defendant 
notes that even if Usinor Sacilor was unable to make certain scheduled 
payments, “the debtor company remains obligated, and only the length 
of its payment schedule is affected. Indeed, the debtor company’s repay- 
ment obligation only disappeared when the PACS were converted to 
common stock.” (Id. at 49.) 

With respect to Commerce’s finding the conversion of FIS bonds into 
common stock conferred a countervailable benefit upon Usinor Sacilor, 
defendant’s brief asserts that at the time of their issuance “the FIS 
bonds carried a repayment obligation.” (Id. at 62.) According to the de- 
fendant 


[tlhe nature of the FIS bonds was not altered by the fact that the 
GOF made the initial one or two principal repayments, nor by the 
fact that the GOF guaranteed Usinor Sacilor’s subsequent princi- 
pal repayments. The FIS bonds remained debt instruments, as they 
indisputably obligated Usinor Sacilor to pay off the bond principal. 


(Id. at 63.) Finally, the government concludes “|t]he GOF’s payments 
only altered the amount of the benefit conferred on Usinor Sacilor by 
the preferential terms of the FIS bonds while they were outstanding 
debt instruments, i.e., prior to being converted to common stock.” (Id. at 
64.) 

The Court rejects Usinor Sacilor’s assertions concerning Commerce's 
treatment of the PACS. The Court observes as of the time of their is- 
suance, the PACS contained repayment obligations. For the first five 
years after their issuance, the PACS contracts provide the debtor is obli- 
gated to make interest payments at a rate of 0.1 percent. See Company 
Verification Report, Def. App. Tab 1, Ex. C-32 (art. 2); GOF Response, 
Def. App. Tab 2, Exs. 28-A (art. 3), 28-B (art. 2). Additionally, the Court 
notes the PACS contracts provide that after the passage of five years 
from the date of issuance, the debtor is obligated to repay the loan prin- 
cipal “according to a schedule” established by the Minister of Economy, 
who is to “define * * * the amounts available for the loans with special 
characteristics, the allotment between supplementary remuneration 
and repayments.” See Company Verification Report, Def. App. Tab 1, 
Ex. C-32 (arts. 2, 5); GOF Response, Def. App. Tab 2, Ex. 28-B (arts. 
2,5). The Court also notes the translations of the PACS contracts, which 
are part of the administrative record, contain terms such as “debt” and 
“repayment” which strongly suggest a debt, rather than an equity-type, 
arrangement. See Company Verification Report, Def. App. Tab 1, Ex. 
C-32 (article 2 provides “[t]he debt shall bear interest at a rate of 0.1%” 
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and “the debt shall be amortized according to a schedule and with a re- 
payment rate that is identical to these of the loan with special character- 
istics authorized in article 1”) (emphasis added); GOF Response, Def. 
App. Tab 2, Ex. 28-B (article 5 provides “t]he Minister of Economy 
shall define * * * the allotment between supplementary remuneration 
and repayments”). 

The Court finds the conditions established by the PACS contracts 
concerning repayment, as well as the language included in those con- 
tracts, support Commerce’s determination the PACS constituted debt 
upon issuance. The fact that the PACS contained provisions making re- 
payment contingent on Usinor Sacilor earning a profit does not alter the 
Court’s conclusion. While Usinor Sacilor’s repayment obligation was 
contingent on earning a profit, the company nevertheless was subject to 
liabilities on the PACS contracts during the period the contracts were 
outstanding prior to their conversion into common stock. Accordingly, 
the Court finds Commerce’s determination the PACS contracts were 
debt upon issuance is supported by substantial evidence on the record 
and is otherwise in accord with law. 

With respect to the FIS bonds, the Court notes the parties agree these 
instruments contain a fixed payment schedule. The Court is not per- 
suaded, however, by Usinor Sacilor’s argument the FIS bonds should be 
classified as equity instruments. While Usinor Sacilor argues the GOF 
made the first few principal payments and guaranteed remaining prin- 
cipal payments in the event Usinor Sacilor’s financial position did not 
improve, the fact remains Usinor Sacilor was at all times obligated to 
make interest payments on the bonds, and it was additionally responsi- 
ble for repaying the bonds’ principal. See Def. App. Tab 4, Ex. GOF-2 
(article 6 of the FIS contract provides that after Jan. 1, 1987, Usinor and 
Sacilor will meet the repayment obligations due under the FIS bonds, 
assuming a recovery of their financial position). Accordingly, the Court 
rejects Usinor Sacilor’s arguments and finds Commerce’s determina- 
tion the FIS bonds constituted debt upon their issuance is supported by 


substantial evidence on the record and is otherwise in accordance with 
law. 


3. Commerce’s Valuation of the Benefits Conferred Upon Usinor Sacilor 
from the Conversion of the PACS and FIS Instruments: 

Finally, defendant-intervenors argue in the alternative that even if 
Usinor Sacilor was unequityworthy in 1986 and 1988 and the PACS and 
FIS instruments were debt upon issuance, Commerce improperly mea- 
sured the benefit to Usinor Sacilor from the conversion, and the conver- 
sion conferred no measurable benefit on Usinor Sacilor. First, 
defendant-intervenors assert Commerce overvalued the benefits re- 
ceived by Usinor Sacilor because “most, if not all, of the benefits from 
these infusions had been consumed by the time of the reclassifications.” 
(Def.-Intervs.’ Br. at 21.) Usinor Sacilor contends that rather than coun- 
tervailing the face amount of the PACS and FIS instruments, “the cog- 
nizable and measurable benefit is the then present value of the forgiven 
obligations, not the face amount of the reclassified instruments.” (Id. at 
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22 (footnote omitted).) Second, defendant-intervenors argue Com- 
merce’s finding Usinor Sacilor uncreditworthy in 1986 and 1988 
“should have required the [International Trade Administration] to find 
that there was no significant measurable benefit to the Company from 
the ‘forgiveness’ of the PACS obligations because the right to share in 
future distributable earnings was virtually worthless.” (Id. at 25.) Addi- 
tionally, Usinor Sacilor asserts Commerce’s failure to calculate the pres- 
ent value of the benefits conferred by the PACS “is particularly 
egregious in light of record evidence that PACS issued by Usinor Sacilor 
to its former majority shareholder ‘were essentially written off in 1981 
at a redemption value of FF 100.’” (Id. at 25-26 (quoting Final Deter- 
mination, 58 Fed. Reg. at 37,308) (emphasis in Def.-Intervs.’ Br. 
omitted).) 

Usinor Sacilor raises similar arguments with respect to Commerce’s 
valuation of the benefits conferred by the reclassification of the FIS 
instruments. Defendant-Intervenors assert “[t]he record establishes 
that the fundamental effect of these reclassifications was to eliminate a 
‘contingent’ repayment obligation tied to the Company’s profitability 
and the nominal interest obligation.” (Jd. at 26.) Usinor Sacilor argues 


[s]ince the [International Trade Administration] found the Compa- 
ny to be unequityworthy in 1986 and 1988, the years in which the 
FIS instruments were converted, it should have also determined 
that the value of this obligation was virtually nothing—not the full 
face value of the instruments. 


(Id. at 27.) 

Commerce responds with two arguments. First, with respect to Usi- 
nor Sacilor’s argument the benefit should be measured in terms of its 
present value, the government emphasizes Commerce’s methodology 
calls for it “to measure the countervailable benefit of preferential loans 
before and after their forgiveness, t.¢., [by applying] Commerce’s loan 
methodology and Commerce’s grant methodology.” (Def.’s Br. at 51.) 
Therefore, defendant asserts, the only reasonable measurement of the 
benefit conferred at the time of loan forgiveness “is the total outstand- 
ing principal of the loan, which, in this case, is the original face value of 
the PACS (because Usinor Sacilor had made no principal payments).” 
(Id. at 51.) Defendant’s brief notes that prior to the forgiveness, “Com- 
merce had treated Usinor Sacilor as having an obligation to repay the 
outstanding principal in full, and Commerce consequently did not at- 
tempt to countervail any part of it.” (Id. at 52-53.) 

Additionally, defendant responds to Usinor Sacilor’s argument the 
value of the benefit received when the instruments were converted was 
“essentially zero” because Commerce found Usinor Sacilor to be un- 
equityworthy in 1986 and 1988. The government’s brief raises three ar- 
guments in response. First, defendant notes 


a finding of unequityworthiness does not mean that a firm is not 
profitable, nor does it mean that the firm will continue to be unprof- 
itable in the future. It simply means that, from the perspective of a 
reasonable private investor at the time of an investigated invest- 
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ment, the firm was unable to generate a reasonable rate of return— 
not no return at all—within a reasonable period of time. 


(Id. at 57.) Second, defendant notes “under the PACS contract, Usinor 
Sacilor’s repayment obligation does not disappear if, in a given year, 
* * * it did not realize profits.” (Id. at 57-58.) Finally, defendant chal- 
lenges Usinor Sacilor’s suggestion the PACS were worth only FF 100 in 
1981 when Usinor repaid PACS issued to its former majority sharehol- 
der. Commerce notes it “found in the final determination that Usinor’s 
former majority shareholder accepted the FF 100 payment only at the 
direction of the GOF” and that “in 1989, Usinor Sacilor repaid the en- 
tire face value of PACS held by the former majority shareholder of Saci- 
lor, totalling (sic) FF 62.5 million.” (Id. at 58, 58-59 (footnote omitted).) 

The Court rejects Usinor Sacilor’s contention that Commerce’s fail- 
ure to consider the present value of the PACS and FIS instruments, 
rather than the face value of the outstanding principal, renders Com- 
merce’s analysis improper. As discussed above, both the PACS and FIS 
bonds were debt upon their issuance. The conversion of those instru- 
ments to common stock eliminated Usinor Sacilor’s obligation to repay 
the remaining principal on those debts, and therefore conferred a coun- 
tervailable benefit upon Usinor Sacilor in the amount of the face value 
of the outstanding debt. This Court previously noted “the extent to 
which the companies’ unprofitability might have delayed repayment on 
the instruments is irrelevant to an analysis of whether and to what ex- 
tent the instruments’ conversions conferred countervailable benefits 


on the companies.” Usinor Sacilor, 893 F. Supp. at 1125. Accordingly, the 
Court finds Commerce’s determination the conversion of PACS and FIS 
bonds conferred countervailable benefits upon Usinor Sacilor in the 
amount of the face value of the remaining principal is supported by sub- 
stantial evidence on the record and is otherwise in accordance with law. 


B. Commerce’s Determination the Shareholders’ Advances Were 
Nonrecurring Grants: 

In the Final Determination, Commerce considered three criteria in 
differentiating recurring and nonrecurring benefits. According to Com- 
merce’s methodology, a benefit is nonrecurring if: (1) the benefits are ex- 
ceptional; (2) the recipient cannot expect to receive benefits on an 
ongoing basis from review period to review period; and (3) the provision 
of funds by the government must be approved every year. See General 
Issues Appendix, 58 Fed. Reg. at 37,226. In applying this analytical 
framework to the shareholders’ advances received by Usinor Sacilor, 
Commerce determined the shareholders’ advances “constituted nonre- 
curring benefits because each advance was contingent upon specific 
government approval amortized the benefits they conferred upon Usi- 
nor Sacilor over 15 years. Id. at 37,228. 

Defendant-Intervenors contend Commerce’s determination the 
shareholders’ advances were nonrecurring grants is unsupported by 
substantial record evidence and is contrary to law. Usinor Sacilor con- 
tends “[t]he record demonstrates that shareholder advances were pro- 
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vided to the Company on a regular basis” and therefore, the advances 
should have been treated as recurring grants and expensed in the years 
Usinor Sacilor received them. (Def.-Intervs.’ Br. at 29.) Defendant-In- 
tervenors argue the fact that the GOF held 74% of Usinor Sacilor’s stock 
as of 1981 reflects “there was never any question that funds to enable 
the Company to continue in operation would be provided.” (Jd. at 30 
n.70.) Additionally, Usinor Sacilor contends “[t]he record clearly shows 
that only the precise amount of the grants—not whether the grants 
would be made—was subject to a monthly pro forma review with the 
GOF’s Ministry of the Treasury based upon the Company’s forecast of 
daily cash needs.” (Id. at 31.) 

Defendant responds that based on the record evidence before it, Com- 
merce concluded the shareholders’ advances “were exceptional and, 
therefore, non-recurring.” (Def.’s Br. at 66.) Defendant notes while 
“these advances were provided on a somewhat regular basis from 1982 
to 1986, each advance required specific approval by the GOR” (Id. at 
66-67.) 

The Court notes Commerce’s Proposed Regulations initially estab- 
lished the elements Commerce considered in determining whether a 
grant is recurring. Those factors were: (1) whether the program provid- 
ing benefits is exceptional; (2) whether the program is longstanding; 
and (3) whether there is reason to believe the program will not be con- 
tinued in the future. See Proposed Regulations, 54 Fed. Reg. at 23,376 
(to be codified at 19 C.ER. § 355.49(a)(2)). In the General Issues Appen- 
dix, however, Commerce notes it adopted a revised test in the France 
Bismuth investigation. The factors weighed by Commerce were: (1) the 
benefits were exceptional; (2) the recipient could not expect to receive 
the benefits on an ongoing basis; and or (3) the provision of funds from 
the government had to be approved every year. General Issues Appen- 
dix, 58 Fed. Reg. at 37,226. The General Issues Appendix continues on to 
state “[i]fany of the questions in the modified test are answered affirma- 
tively, the benefit provided will generally be considered nonrecurring 
and we will allocate the benefit over time.” Jd. at 37,226. 

In the investigation presently under review, Commerce determined 
Usinor and Sacilor received advances from the GOF between 1982 and 
1986, that the advances carried no interest payments, that the GOF did 
not place any preconditions on their receipt, and that “the advances 
constitute countervailable grants, as no shares were received for them.” 
Final Determination, 58 Fed. Reg. at 37,307. The Court notes the ad- 
ministrative record establishes a Bureau Chiefin the French Ministry of 
Treasury was responsible for authorizing the advances, and therefore 
some form of government approval, whether “formal” or “informal”, 
was required before the shareholders’ advances were issued. The Court 
notes Commerce’s methodology does not require a particular form of 
government approval, but rather only states it will consider whether 
“the provision of funds by the government must be approved every 
year.” General Issues Appendix, 58 Fed. Reg. at 37,226. Additionally, the 
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ad hoc nature of the grant is reflected by the fact that the amount of the 
shareholders’ advances was not constant, but rather depended on the 
magnitude of the losses incurred by Usinor and Sacilor. Accordingly, the 
Court finds Commerce’s determination the shareholders’ advances re- 
ceived by Usinor and Sacilor constitute countervailable grants is sup- 
ported by substantial evidence on the record and is otherwise in 
accordance with law. 


C. Commerce’s Inclusion of a Risk-Premium in Calculating the 
Discount Rate During Usinor Sacilor’s Uncreditworthy Years: 

In allocating benefits received during the POI from a nonrecurring 
countervailable grant, Commerce (1) determines the amount of the 
countervailable benefit; (2) assigns a discount rate; and (3) constructs a 
benefit stream. See Proposed Regulations, 54 Fed. Reg. at 23,384 (to be 
codified at 19 C.FER. § 355.49(b)(1)). In assigning a discount rate, Com- 
merce’s Proposed Regulations specify, in order of priority, the use of 
“(i) [t]he cost of long-term, fixed-rate debt of the firm in question * * * ; 
(2) [t]he average cost of long-term, fixed-rate debt in the country in 
question; or (iii) [a] rate which the Secretary considers to be most ap- 
propriate.” Proposed Regulations, 54 Fed. Reg. at 23,384 (to be codified 
at 19 C.FR. §355.49(b)(1)). Commerce’s objective in applying this meth- 
odology is to 


create a stream of benefits in such a way that the company in ques- 
tion would be indifferent between: (1) Receiving the benefit in a 


lump sum, and (2) receiving a series of payments over the allocation 
period. The use of a company-specific discount rate is what guaran- 
tees that we will achieve indifference. 


Final Determination, 58 Fed. Reg. at 37,314. In the Final Determina- 
tion, Commerce used Usinor Sacilor’s benchmark interest rate as the 
discount rate in calculating the benefits certain grants conferred upon 
Usinor Sacilor. Commerce used this rate because a company-specific 
rate for Usinor Sacilor was not available. See Memorandum from Team 
to Barbara R. Stafford re: Final Determinations of Countervailing Duty 
Investigation of Certain Steel Products from France, Def.-Interv. App. 
Tab 15 at 26 (“Usinor Sacilor did not report its actual cost for long-term, 
fixed or variable rate debt. Therefore, our regulations instruct us to use 
the national average long-term fixed rate interest rate in France.”). Ad- 
ditionally, the Proposed Regulations provide the benchmark interest 
rate for uncreditworthy companies shall include a risk premium equal 
to 12 percent of the prime rate. See Proposed Regulations, 54 Fed. Reg. 
23,381 (to be codified at 19 C.FR. § 355.44(b)(6)(iv) (“[I]n the Secretary 
deems a firm to be uncreditworthy * * * , the Secretary will calculate the 
benchmark interest rate for a long-term government loan by taking the 
sum of 12 percent of the prime interest rate in the country in question 
and: [other relevant factors] * * *.”)). 

Defendant-Intervenors contend Commerce improperly departed 
from its Proposed Regulations by using the benchmark interest rate cal- 
culated for Usinor Sacilor, which defendant-intervenors note is the 
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“highest long-term fixed interest rate commonly available to firms in 
the country in question”, (Def.-Intervs.’ Br. at 33 (quoting Proposed 
Regulations, 54 Fed. Reg. at 23,381 (to be codified at 19 C.ER. 
§ 355.44(b)(6)(iv)(A)(1)))), as Usinor Sacilor’s discount rate. Usinor Sa- 
cilor notes “[t]he [International Trade Administration] concedes that 
its Proposed Regulations, which purport to codify its existing practice 
with respect to the identification and measurement of subsidies under 
the CVD law, ‘do not provide for uncreditworthy discount rates,’ includ- 
ing the addition of a risk premium.” (Id. at 33-34 (footnote omitted).) 
Additionally, defendant-intervenors maintain Commerce improperly 
departed from its Proposed Regulations by adding arisk premium to the 
discount rate in the years Usinor Sacilor was determined to be uncredit- 
worthy. Usinor Sacilor asserts Commerce has failed to articulate a ratio- 
nale explaining why it equated “an ‘uncreditworthy’ interest rate used 
as a benchmark to determine the countervailability of loans * * * witha 
company-specific discount rate intended to reflect the firm’s actual cost 
of long-term debt.” (Id. at 34 (emphasis omitted).) 

Defendant responds “Commerce’s practice is not to follow the Pro- 
posed Regulations when setting the discount rate for an uncreditworthy 
company”, and “Commerce uses the same rate for both the benchmark 
interest rate and the discount rate in order to avoid understating the 
benefit stream being measured.” (Def.’s Br. at 116.) Defendant contends 
since the issuance of the Proposed Regulations in 1989, Commerce con- 
sistently has used the benchmark rate as the discount rate for uncredit- 
worthy companies. Similarly, plaintiffs maintain Commerce’s practice 
was adopted in the 1984 Subsidies Appendix, see Cold-Rolled Carbon 
Steel Flat-Rolled Products From Argentina: Final Affirmative Counter- 
vailing Duty Determination and Countervailing Duty Order, 49 Fed. 
Reg. 18,006, 18,020-21 (Dep’t Comm. 1984) (final determ.) (“Subsidies 
Appendix”), and that Commerce consistently has utilized this method- 
ology since its adoption. 

The Court rejects defendant-intervenors challenge. In reaching this 
conclusion, the Court notes although the utilization of an uncreditwort- 
hy discount rate is not addressed in the Proposed Regulations, Com- 
merce consistently has followed its practice of using uncreditworthy 
discount rates both before and after issuance of the Proposed Regula- 
tions. See, e.g., Final Affirmative Countervailing Duty Determination: 
Certain Hot Rolled Lead and Bismuth Carbon Steel Products From 
France, 58 Fed. Reg. 6,221, 6,224 (Dep’t Comm. 1993) (final determ.) 
(benchmark interest rate used as discount rate); Final Affirmative 
Countervailing Duty Determinations: Certain Steel Products From 
Spain, 58 Fed. Reg. 37,374,37,384-85 (Dep’t Comm 1993) (final de- 
term.) (same); Final Affirmative Countervailing Duty Determination: 
New Steel Rail, Except Light Rail, From Canada, 54 Fed. Reg. 31,991, 
31,994 (Dep’t Comm. 1989) (final determ.) (same); Certain Carbon Steel 
Products From Brazil; Final Results of Countervailing Duty Adminis- 
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trative Review, 52 Fed. Reg. 829, 831 (Dep’t Comm. 1987) (final results 
of admin. review) (same). 

Additionally, the Court finds Commerce’s utilization of a company’s 
benchmark interest rate as a discount rate in countervailing the bene- 
fits of grants conferred on that company is a reasonable means of allo- 
cating the benefits of grants in a manner that corresponds to 
commercial reality. The Court finds Commerce’s practice is reasonable 
as a means of treating both grants and loans similarly in order to avoid 
creating incentives for foreign governments to provide assistance to 
companies in one form over another. See Usinor Sacilor, 893 F. Supp. at 
1134 (citing S.Rep. No. 249, 96" Cong., 18 Sess. 85-86 (1979), reprinted 
in 1979 U.S.C.C.A.N. 381, 471-72 (stressing the importance of develop- 
ing reasonable methods of subsidy allocation in order to account for the 
commercial and competitive benefit provided to the recipient). 

Based on the fact Commerce consistently has followed its methodolo- 
gy for allocating the benefits provided to uncreditworthy firms from 
government grants and equity infusions, and the fact that Commerce’s 
methodology is reasonable in treating countervailable loans and grants 
similarly, this Court finds Commerce’s use of Usinor Sacilor’s bench- 
mark interest rate as the discount rate in allocating the benefits pro- 
vided to Usinor Sacilor during a period when it was uncreditworthy is 
supported by substantial evidence on the record and is otherwise in ac- 
cordance with law. 


D. Commerce’s Determinations on the Countervailability of Various 


Loan Programs: 


Finally, Usinor Sacilor challenges Commerce’s finding various pro- 
grams under which Usinor Sacilor received loans are countervailable. 
The challenges raised by Usinor Sacilor apply to the following pro- 
grams. 

1. CFDI Loans: 


Commerce concluded the CFDI loans*® received by Usinor Sacilor 
were countervailable based on its determination the loans were “de fac- 
to limited to a specific enterprise or industry or group of enterprises or 
industries” due to its inability to obtain “sufficient verified information 
on the record regarding the distribution of CFDI loans.” Final Deter- 
mination, 58 Fed. Reg. at 37,309. 

Usinor Sacilor asserts Commerce’s conclusion is inappropriate given 
that “[rlespondents cooperated with the [International Trade Adminis- 
tration] to the maximum extent possible and provided information sup- 
plied by the CFDI which clearly demonstrated that the loans were not de 
facto specific to the steel industry.” (Def.-Intervs.’ Br. at 36.) Defendant- 
Intervenors also assert Commerce’s determination is “directly contrary 
to the evidence of record” which reflects “the basic industries of energy, 
chemical, coal and steel, metallurgy and paper * * * received only 


26 CFDI loans are participative loans available to all French companies provided at below market interest rates with 
repayment based on a share of future profits according to an agreed upon formula 
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13.28% of the CFDI loans distributed during the period 1983-1988” 
while these industries were responsible for roughly a third of industrial 
production in France between 1987 and 1990. (/d.) Finally, Usinor Saci- 
lor argues it should not be penalized by Commerce’s adverse inference 
because “GOF officials could not provide documentation of the thou- 
sands of loans on which the statistics presented to the [International 
Trade Administration] were based.” (Jd. at 36-37.) 

Commerce responds that following its determination the consolida- 
tion of Usinor Sacilor’s outstanding CFDI loans in 1991 created new 
loans with new terms and conditions, it examined the distribution of all 
CFDI loans issued in 1991. Based on record evidence Usinor Sacilor re- 
ceived “new” CFDI loans as a result of the 1991 consolidation and the 
failure of the GOF to produce verifiable evidence that the loans were 
non-specific, Commerce determined the CFDI loans were specific to 
Usinor Sacilor. In response to Usinor Sacilor’s argument that a letter 
from the president of CFDI provides record evidence the CFDI loans 
were not specific, Commerce notes “the GOF wholly failed verification 
of the CFDI president’s letter. The GOF did not produce a single docu- 
ment to substantiate the statistics in that letter, nor did it produce any of 
the source documents or worksheets used to derive those statistics.” 
(Def.’s Br. at 71.) Commerce asserts under these circumstances, “[it] 
was entirely justified in using BIA.” (/d. at 71 (citing 19 U.S.C. 
§ 1677e(b) (“If the administering authority is unable to verify the accu- 
racy of the information submitted, it shall use the best information 
available to it as the basis for its action * * *.”).) 

Initially, the Court notes Commerce officials provided the GOF with 
several opportunities to provide documentation during verification to 
support the statistics contained in the letter signed by the president of 
CFDI. The Verification Report notes Commerce officials conducting the 
verification “asked for supporting documentation for” the letters statis- 
tics, and “asked if [the] distribution percentages [in the letter] were 
published.” GOF Verification Report, reprinted in Def. App. Tab 4 at 13. 
In responding to these requests, the CFDI officials replied they were un- 
able to provide documentation supporting the statistics and that there 
was no published source containing the statistics. Because the CFDI of- 
ficials did not respond to these requests, the Court finds Commerce was 
justified in resorting to use of BIA. Accordingly, the Court finds Com- 
merce’s adverse inference that the CFDI loans were “de facto limited to 
a specific enterprise or industry or group of enterprises or industries”, 
Final Determination, 58 Fed. Reg. at 37,309, is supported by substantial 
evidence on the record and is otherwise in accordance with law. 


2. ECSC Article 54 Investment Loans: 


Usinor Sacilor challenges Commerce’s decision to countervail certain 
Article 54 industrial development loans provided to Usinor Sacilor by 
the European Coal and Steel Community (“ECSC”). Usinor Sacilor as- 
serts “[b]ecause any purported benefit associated with the Article 54 
loans was conferred by the ECSC, an entity that is funded entirely by 
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ECSC companies such as Usinor Sacilor, the [International Trade 
Administration|’s determination that these loans are countervailable 
cannot stand.” (Def.-Intervs.’ Br. at 37.) Additionally, defendant-inter- 
venors argue “[i]n exchange for its contribution to the ECSC, a member 
company receives a variety of benefits” including “the availability of Ar- 
ticle 54 loans.” (Id. at 38.) Usinor Sacilor contends because “any bene- 
fits conferred by the ECSC are made possible by the contributions of its 
member companies, and as such, cannot be treated as countervailable.” 
(Id. at 39.) 

Commerce responds while it “does recognize that no benefit is con- 
ferred on the recipient company when the grant is sourced directly from 
the ECSC operating budget, given that this budget is funded by levies on 
ECSC member companies”, the case at hand involves the ECSC “lend- 
ing money that it obtains from the financial markets.” (Def.’s Br. at 94.) 
Defendant’s brief continues on to contend “the ECSC conferred a real 
benefit on Usinor Sacilor when it made loans to it” because “the money 
loaned by the ECSC is not money that the recipient company—at least 
in the case of Usinor Sacilor—could have obtained on its own.” (Id.) Fi- 
nally, defendant notes “[iJn both creditworthy and uncreditworthy 
years, Commerce found that the interest rates on the countervailed 
ECSC loans were below the market rate of interest that would have been 
available to Usinor Sacilor.” (Id. at 94-95.) 

The Court notes Usinor Sacilor acknowledges the funds made avail- 
able through Article 54 loans were not provided through membership 
dues, but rather were “provided by the ECSC from funds it obtained in 
the financial markets.” (Def.-Intervs.’ Br. at 38 (citation omitted).) Ad- 
ditionally, the Court notes Commerce did not countervail ECSC Rede- 
ployment Aid payments made from the ECSC operational budget. See 
Final Determination, 58 Fed. Reg. at 37,309. Therefore, while Usinor 
Sacilor contends the ECSC Article 54 loans should not be countervailed 
because “any benefits conferred by the ECSC are made possible by the 
contributions of its member companies, and as such, cannot be treated 
as countervailable”, (Def.-Intervs.’ Br. at 39), the Court notes Com- 
merce established at verification that “Article 54 loans are not funded 
through the ECSC budget”, but rather the Article 54 loans “are direct 
loans from the EC Commission carrying a slightly higher rate than that 
at which the Commission obtained them.” Final Determination, 58 Fed. 
Reg. at 37,308. 

The Court notes the ECSC Article 54 loans were not made available 
from funds comprising the operating budget, but rather were made 
available by obtaining funds through the financial markets, and thus 
the ECSC made funds available to Usinor Sacilor which it otherwise 
would not have been able to obtain. Additionally, these loans were made 
available to Usinor Sacilor at interest rates below the market rates, and 
therefore conferred a benefit on Usinor Sacilor. Accordingly, the Court 
finds Commerce’s determination that certain ECSC Article 54 industri- 
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al development loans are countervailable is supported by substantial ev- 
idence on the record and is otherwise in accordance with law. 


3. Unreported Participative Loans: 

Finally, Usinor Sacilor challenges Commerce’s determination to 
countervail certain additional participative loans discovered by Com- 
merce during verification. Defendant-Intervenors contend that “|dles- 
pite * * * record evidence that these were not zero rate loans, the 
[International Trade Administration] used information available and 
treated the outstanding principal as a zero rate short-term loan.” (Def.- 
Intervs.’ Br. at 39 (emphasis omitted).) Usinor Sacilor asserts “[t]he [In- 
ternational Trade Administration] was unjustified in completely 
disregarding this record evidence that these loans carried an interest 
obligation solely because it was not provided with additional informa- 
tion about the programs under which these loans were issued.” (Id. 
(footnote omitted).) 

Commerce responds because these participative loans were discov- 
ered for the first time at verification “it had no choice but to use BIA and 
countervail these loans.” (Def.’s Br. at 79.) Defendant’s brief also asserts 
that because “the type of data that Commerce needs to make accurate 
calculations” was missing from the record, “Commerce must make an 
adverse inference regarding the missing data.” (Id. at 80.) Finaily, with 
respect to its selection of an interest rate by BIA, Commerce states it 
“should not select a BIA that somehow attempts to approximate the 
missing data, as Usinor Sacilor seems to be suggesting”, and asserts 
“liln selecting the particular BIA interest rate in this case, * * * Com- 
merce followed its normal practice.” (Id. at 80, 81.) 

The regulations require the use of BIA whenever the Secretary 
“(1) Does not receive a complete, accurate, and timely response to the 
Secretary’s request for factual information; or (2) Is unable to verify, 
within the time specified, the accuracy and completeness of the factual 
information submitted.” 19 C.FR. § 353.37(a) (1993). The statute pro- 
vides Commerce “shall, whenever a party or any other person refuses or 
is unable to produce information requested in a timely manner and in 
the form required, or otherwise significantly impedes an investigation, 
use the best information otherwise available.” 19 U.S.C. § 1677e(c) 
(1988). Regarding Commerce’s selection of BIA, in Allied-Signal Aero- 
space Co. v. United States, 996 F.2d 1185, 1191 (Fed.Cir.1993), the Feder- 
al Circuit notes “because Coinformation available, the [International 
Trade Administration]’s construction of the statute must be accorded 
considerable deference.” (quoting Chevron U.S.A., Inc. v. Natural Re- 
sources Defense Council, Inc., 467 U.S. 837, 843-44 (1984)). 

Because the statute contains a gap, it is within Commerce’s discretion 
to decide what constitutes best information available in a particular 
case and this Court must review that decision deferentially. Allied-Sig- 
nal Aerospace, 996 F.2d at 1191-92. It is therefore within Commerce’s 
discretion to choose BIA adverse to non-cooperating parties. See Saha 
Thai Stee! Pipe Co. v. United States, 17 CIT 727, 732-35, 828 F. Supp. 57, 
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62-64 (1993). Commerce explained its choice of BIA, noting that after 
discovering the previously unreported loans during verification 


[Usinor Sacilor] officials could give no further explanation of this 
category [of loans]. 

Because these loans were unreported and we have no informa- 
tion about the programs under which these loans might have been 
issued, we are applying best information available. 

Final Determination, 58 Fed. Reg. at 37,310. This Court finds Com- 
merce exercised its discretion in this matter reasonably and its applica- 
tion and choice of BIA in estimating the net subsidy provided to Usinor 
Sacilor by the unreported participative loans discovered during verifica- 
tion is supported by substantial evidence on the record and is otherwise 
in accordance with law. 


CONCLUSION 
This Court sustains the Final Determination in its entirety finding it 
is supported by substantial evidence on the record and otherwise in ac- 
cordance with law, with the exception that the Court will remand to 
Commerce the sole issue of whether certain Crédit National export 
loans discovered at verification conferred a countervailable benefit 
upon Usinor Sacilor. 
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OPINION 

GOLDBERG, Judge: This matter is before the Court on cross-motions 
for summary judgment. It involves the proper tariff classification of ton- 
er cartridges imported at various times between 1990 and 1992 for use 
in Mita electrostatic photocopy machines. The subject toner cartridges 
are made of plastic and cardboard in various shapes and sizes. The toner 
cartridges do not contain any electrical contacts or moving parts, and 
are generally simple in design. Each cartridge contains between 50 and 
1000 grams of toner, the black powder used by photocopiers to produce 
an image on paper. 

The United States Customs Service (“Customs”) classified the im- 
ported merchandise as “chemical preparations for photographic uses,” 
under subheading 3707.90.30 of the Harmonized Tariff Schedule of the 
United States (1992)(“HTSUS”), dutiable at 8.5% ad valorem. Plaintiff, 
Mita Copystar America, Inc. (“Mita”), challenges the classification, ar- 
guing that the toner cartridges should be classified as “parts and acces- 
sories of electrostatic photocopying apparatus,” under subheading 
9009.90.30, HTSUS, or alternatively, as “parts and accessories” of “oth- 
er office machines” under subheading 8473.40.40, HTSUS. Under 
plaintiff's proposed classification, the goods enter duty free. 

After evaluating Customs’ and Mita’s proposed classifications, the 
Court finds that both proposed classifications accurately describe differ- 
ent aspects of the subject merchandise. Thus, the Court has resolved the 
matter according to the General Rules of Interpretation, holding that 
toner cartridges are properly classified as “chemical preparations for 
photographic uses,” under subheading 3707.90.30, HTSUS. 

The Court exercises jurisdiction pursuant to 28 US.C. 
§ 1581(a)(1988). 


STANDARD OF REVIEW 
When faced with a motion for summary judgment, the Court must de- 
termine whether a case presents any genuine issues of material fact. An- 
derson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). If a case 
presents no such issues, and a moving party is entitled toajudgment asa 
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matter of law, the Court may grant summary judgment. USCIT R. 56(d). 
Since the Court has determined that this case presents no genuine is- 
sues of material fact, granting summary judgment is appropriate. 

In order to determine the proper classification of a given import, the 
Court considers whether Customs’ classification is correct, both inde- 
pendently, and in comparison with the importer’s alternative classifica- 
tion. Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 
873, 878 (1984). 

DISCUSSION 
A. Classification as a Chemical Preparation: 

Drawing on this Court’s decision in Mita Copystar Corp. v. United 
States, 17 CIT 374 (1993)(“Mital”), aff'd, _ Fed. Cir. (T) , 21 F3d 
1079 (1994), Customs classified the subject merchandise as “chemical 
preparations for photographic uses,” under 3707.90.30, HTSUS. Cus- 
toms contends that Mita I controls the instant case because it estab- 
lished the appropriate classification of the toner cartridges at issue. 
While the Court finds Mita] relevant, the Court cannot agree that Mita I 
controls the instant case. 

In Mita I, the Court decided an entirely different question than the 
one before it today. Specifically, the Court in Mita I resolved whether the 
toners and developers used in photocopy machines were properly classi- 
fied as “chemical preparations” or as “[u]nmixed products.” Mita I, 17 
CIT at 374. Consequently, the Court focused solely on the nature of ton- 
ers and developers as chemicals. However, the issue today is whether a 
toner cartridge constitutes a “part” or “accessory” of a photocopy ma- 
chine. This issue was neither argued by the parties nor considered by 
the Court in Mita I. Hence, the Court concludes that Mita I does not, asa 
matter of law, resolve the question now presented. Rather, the Court re- 
lies on Mita I for the limited purpose of determining the proper classifi- 
cation of the toners and developers contained in the cartridges of the 
present case. 

Because Chapter 37 does not restrict or limit how these chemicals 
may be packaged, the Court finds the subheading classification broad 
enough to encompass toner packaged in cartridges. The Court also finds 
that the toners and developers of Mita J are the same chemical prepara- 
tions contained in the cartridges at issue here, and thus concludes that 
the toner cartridges at issue here may be properly classified under sub- 
heading 3707.90.30, HTSUS. 

B. Classification as Parts and Accessories of Electrostatic Photocopying 
Apparatus: 

Mita challenges Customs’ classification, contending that the toner 
cartridges should be classified as “parts and accessories of electrostatic 
photocopying apparatus,” under subheading 9009.90.30, HTSUS, or al- 
ternatively as other “parts or accessories” of “other office machines” 
under subheading 8473.40.40, HTSUS. The Court finds Mita’s conten- 
tion persuasive. 

In a recent Federal Circuit opinion, Bawerhin Tech. Lid. v. United 
States, __ Fed.Cir.(T)__—_—,_—_—s 110 F.3d. 774, 778-79 (1997), the Fed- 
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eral Circuit employed two prominent customs cases, United States v. 
Willoughby Camera Stores, 21 C.C.PA. 322 (1933), and United States v. 
Pompeo, 43 C.C.PA. 9 (1955), as standards when it decided whether an 
article legally constitutes a “part.” Under Willoughby Camera, a part is 
an item that is “an integral, constituent, or component part, without 
which the article to which it is to be joined, could not function as such 
article.” Bauerhin Tech. Ltd., _ Fed. Cir. (T) at__— , 110 F3d at 778 
(quoting Willoughby Camera, 21 C.C.PA. at 324). Under Pompeo, “an 
imported item dedicated solely for use with another article is a ‘part’ of 
that article within the meaning of the HTSUS.” Id. at 779 (citing Pom- 
peo, 43 C.C.PA. at 13). The Federal Circuit also instructed that although 
these cases provided different standards, they were not inconsistent and 
“must be read together.” Jd. 

It is undisputed that a photocopier could not function as such without 
a toner cartridge. Hence, the cartridges function as an integral part un- 
der Willoughby Camera. It is also undisputed that the toner cartridges 
were dedicated solely for use with Mita photocopiers. Thus, the toner 
cartridges also meet the Pompeo standard. Therefore, the Court con- 
cludes that under the standards set forth in Bauerhin Tech., the toner 
cartridges are properly considered parts under the HTSUS. See also 
Mattel, Inc. v. United States, 61 Cust. Ct. 75, 82 n.5, 287 F Supp. 999, 
1004 n.5 (1968) (“[I]t is of course obvious that if an item is dedicated 
solely for use on a particular article and is essential to the functioning of 
that article, it is a fortiori a ‘part’ of that article.”); Bruce Duncan Co. v. 
United States, 63 Cust. Ct. 412 (1969) (holding that imported butane 
cartridges were properly classified as parts of cigarette lighters because 
these specially-designed cartridges were necessary for the operation of 
the lighter). 

Moreover, lexicographic and scientific authorities bolster Mita’s pro- 
posed classification.! A part may be defined as an essential portion or 
integral element of something. Webster’s Third New International Dic- 
tionary of the English Language Unabridged 1645 (1986). A part may 
also be defined as an element of a subassembly that is not normally use- 
ful by itself. McGraw-Hill Dictionary of Scientific and Technical Terms 
1167 (3rd ed. 1984). The Court finds that Mita’s toner cartridges come 
within the scope of both definitions. A toner cartridge is an essential 
portion or integral element of a photocopier because the machine can- 
not perform its intended function without one. A toner cartridge is alsoa 
subassembly not normally used by itself. 

An accessory, in turn, may be defined as a part or subassembly that 
contributes to the effectiveness of a piece of equipment without chang- 
ing its basic function. Jd. at 10. Toner cartridges satisfy the accessory 
definition as well because they contribute to the effectiveness of the pho- 
tocopier without changing its basic function. Thus, the Court finds that 
these authorities likewise support Mita’s argument that a toner car- 
tridge constitutes a part and accessory of the photocopy machine. 


1 The Court may rely on lexicographic and scientific authorities to determine the proper classification of a subject 
import. See Brookside Veneers, Ltd. v. United States, 6 Fed. Cir. (T) 121, 125, 847 F.2d 786, 789 (1988) 
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Because the toner cartridges meet the criteria established both by 
case law and by lexicographic authorities, the Court finds that the toner 
cartridges may also be properly classified as “parts and accessories of 
electrostatic photocopying apparatus,” under subheading 9009.90.30, 
HTSUS.? 

C. Resolution According to the General Rules of Interpretation: 

Because the Court finds that both Customs’ and Mita’s classifications 
accurately describe different aspects of the subject merchandise, the 
Court turns to the General Rules of Interpretation (“GRI”) in order to 
determine the tariff classification. 

GRI 1 instructs the Court to classify an item according to the terms of 
the headings and any relevant section or chapter notes and, provided 
that these headings or notes do not require otherwise, according to the 
remaining Rules of Interpretation. In accordance with GRI 1, the Court 
first looks to the section and chapter notes of the HTSUS for Chapter 37, 
covering “chemical preparations for photographic uses.” The Court 
next looks to the section and chapter notes of the HTSUS for Chapter 
90, pertaining to “parts and accessories of electrostatic photocopying 
apparatus.” 

Beginning with Chapter 37, the Court finds that Section VI, note (2) 
applies to the subject merchandise. This note requires goods classifiable 
under heading 3707 “by reason of being put up in measured doses or for 
retail sale are to be classified in [that] heading| | and in no other head- 
ing of the tariff schedule.”* This section note applies to the subject mer- 
chandise because the toner is both sold in measured quantities, and 
packaged for retail sale.* Therefore, the Court finds that the toner car- 
tridges meet the conditions set forth in section note (2). Accordingly, the 
Court concludes that section note (2) calls for the classification of the 
subject merchandise under heading 3707, HTSUS. 

Turning to Chapter 90, the Court finds that chapter note 2(b) also ap- 
plies to the subject merchandise.® Chapter note 2(b) provides that 
“lolther parts and accessories, if suitable for use solely or principally 
with a particular kind of machine, instrument or apparatus * * * are to 
be classified with the machines, instruments or apparatus of that kind.” 
As noted above, the Court has found that toner cartridges constitute 
“lo]ther parts and accessories” of the electrostatic photocopying appa- 
ratus of Chapter 90. It is also undisputed that these toner cartridges are 
suitable for use solely with particular models of Mita photocopiers. 
Thus, chapter note 2(b) applies to the subject merchandise, and 


instructs the Court to classify the subject merchandise under Chapter 
90. 


21 “ ’ “ +4 L ’ } 

“The Court rejects Mita’s alternative classification as “parts or accessories” of “other office machines” under 
8473.40.40, HTSUS, because Mita’s first proposed classification, “electrostatic photocopying appar .” more specifi 
ally describes the subject merchandise. Therefore, the heading for “other office machines” cannot apply 

> The Court notes that Chapter 37 does not provide any relevant chapte - notes. The Court therefore limits its discus- 
sion to the relevant section notes 


4 Retail is defined as “(t]he sale of goods directly to consumers, usually in small quantities.” The Random House 


Dict 


onary 753 (1992 


° The Court notes that Section XVIII does not provide any section notes relevant to this classification. Thus, the 
Court limits this portion of its discussion to chapter notes 
I p 
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These two notes present the Court with conflicting directives because 
each note requires classification of the subject merchandise under a dif- 
ferent chapter. Since there is no basis for this Court to select the instruc- 
tions of one note over those of another, the classification cannot be 
resolved according to the instructions of GRI 1. Therefore, the Court 
must apply the next relevant rule, GRI 3. 

GRI 3 governs those situations in which “goods are, prima facie, clas- 
sifiable under two or more headings.” In such situations, GRI 3(a) 
instructs the Court to choose the heading that provides a more specific 
description over a heading that only provides a general description. 
Here, the Court finds that neither classification provides a more specific 
description. Rather, each classification describes a different aspect of 
the subject merchandise. Customs’ classification as “chemical prepara- 
tions for photographic uses” describes the toner. However, Mita’s classi- 
fication as a part or accessory of a photocopier describes the cartridge, 
focusing primarily on the packaging. Therefore, the Court finds that 
GRI 3(a) is not dispositive. 

The Court next turns to GRI 3(b). According to GRI 3(b), composite 
goods made up of different components, which cannot be classified un- 
der GRI 3(a), are to be classified as though they consisted of the material 
or component that gives them their “essential character.” Since the 
Court finds that a toner cartridge falls within this rule, the Court now 
turns to the issue of essential character. 

According to Explanatory Note (VIII) to GRI 3(b): 

The factor which determines essential character will vary as be- 
tween different kinds of goods. It may, for example, be determined 
by the nature of the material or component, its bulk, quantity, 
weight or value, or by the role of a constituent material in relation 
to the use of the goods. 

Of the various factors suggested in Explanatory Note VIII, the essen- 
tial character of a toner cartridge is best evaluated on “the role of a con- 
stituent material in relation to the use of the goods.” The basic function 
of a toner cartridge is to supply toner to the photocopier as efficiently 
and effectively as possible. In this context, the toner is the principle pro- 
duct. Although packaging the toner in cartridges enhances the efficien- 
cy of toner delivery and prevents spills during installation, the cartridge 
only plays an auxiliary role in the process. These improvements in con- 
tainer design, although beneficial, do not change the basic character of 
the subject merchandise. See United Carr Fastener Corp. v. United 
States, 54 C.C.PA. 89, 91 (1967). Thus, the Court finds that the toner is 
the component that provides the toner cartridge with its essential char- 
acter. As a result, pursuant to GRI 3(b), the Court concludes that the 
subject merchandise is properly classified as “chemical preparations for 
photographic uses.” 


CONCLUSION 
For the foregoing reasons, the Court holds that the toner cartridges at 


issue are properly classified under subheading 3707.90.30, HTSUS. 
Judgment will be entered accordingly. 
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